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STATEMENT OF QUESTIONS PRESENTED 


There are two fundamental questions presented by this 
appeal: 


1. If a contractor, be he manufacturer or supplier, fur- 
nishes machinery and equipment to another for the other’s 
use, and if the equipment might be said to be imminently 
or inherently dangerous if used in a certain manner, and 
if this condition is not known or reasonably discoverable 


_ by the person to whom the equipment is furnished, and if 
' the said condition results only from the intrinsic nature of 
| the equipment itself and not from any defects in the equip- 


ment or any negligence on the part of the contractor, is the 
contractor under an obligation or duty to give notice of 
the condition to the contractee? 


2. If the above question is answered in the affirmative 


~ does the contractor’s obligation extend further and require 
- him to give notice to the employees of the contractee who 


might use the equipment, or is his duty fulfilled when notice 
is given to, or knowledge of the condition is had by the 
contractee? 


Several additional questions, not related to those above 
are also involved: 


3. Where a plaintiff in a personal injury action claims 
that he was employed by the Fire Department as an active 
duty fireman at a certain annual salary, and that because 
of injuries allegedly sustained he was retired from the 
Department on the basis of 50% disability, and where the 
medical evidence establishes that even though he was dis- 
abled from working as an active duty fireman, he was not 
disabled from pursuing a ‘‘normal’’ occupation, and where 
he claims as damages the total amount of the income he 
might have received from the Fire Department, had he not 
been injured, from the date of the accident until the time 


es 


when he would have reached ‘‘Retirement Age’’, may the 
defendant introduce evidence in mitigation of damages that 
the plaintiff is receiving a pension from the Department 
equivalent to 50% of what his salary would have been had 
he not been retired? 


4. Where a plaintiff sues a defendant claiming personal 
injuries as a result of defendant’s alleged negligence in 
furnishing or installing equipment alleged to be defective, 
may the plaintiff introduce evidence that after the accident 
occurred the defendant either changed or replaced an inte- 
gral part of the equipment? 
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IN THE 


United States Court of Appeals 


For tHe Distrricr or Cotumsia Crecvuir 


No. 14,101 


Carrrat Propucts, Inc., A Corporation, Appellant 


Vv. 


Pav T. Romer, Appellee 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLANT 





JURISDICTIONAL STATEMENT 


This is an appeal by Capital Products, Inc., a corpora- 
tion, defendant below, from a judgment entered upon a 
verdict in favor of Paul T. Romer, plaintiff below, in the 
amount of $40,000.00. 


The action below was one alleging damages for personal 
injuries allegedly caused by the negligence of the de- 
fendant. 





2 


Jurisdiction was conferred on the District Court by Title 
11-306 D. C. Code, 1950 Ed. and on this Court by Title 
28-1291 U. S. Code. 


STATEMENT OF THE CASE 


This case was an action filed by Paul T. Romer against 
Capital Products, Inc., a corporation, for damages for per- 
sonal injuries alleged to have been sustained by plaintiff- 
appellee by reason of negligence on the part of defendant- 
appellant. The parties will hereinafter be referred to as 
plaintiff and defendant. After a trial which consumed the 
better part of eight Court days, the jury returned a verdict 
in favor of the plaintiff in the amount of $40,000.00. De- 
fendant’s motion for a new trial or for judgment N.O.V. 
was subsequently denied and this appeal followed. 


The accident which forms the basis for this action oc- 
curred on October 5, 1953 and at that time the plaintiff was 
a fireman employed by the District of Columbia Fire De- 
partment, and had been so employed for 28 years. He was 
then 50 years old. His position with the Department was 
that of tillerman on the hook and ladder truck and he held 
the rank of private. He was attached to Number 13 Truck 
Company which is located on Florida Ave., N.E. Also in 
the same building was Number 10 Engine Company and 
the record contains references to both companies, some 
witnesses referring to the Truck Company and others to 
the Engine Company. Which reference is used is imma- 
terial to the issues herein since our concern is with the 
building itself and its appurtenances. 


The defendant had long been engaged in business in the 
District of Columbia and one of its primary businesses had 
been that of installing various types of overhead garage 
doors. Early in 1953 the defendant was the successful 
bidder upon a contract with the District of Columbia call- 
ing for the installation of overhead garage doors at each 
of five fire houses in the District, one of the five being the 
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house to which plaintiff was attached. The contract and 
specifications called for electrical apparatus to be installed 
that would cause the doors to open, remain open for a 
period ranging between one second and twenty minutes 
depending upon the precise period desired at each house, 
and then automatically close at the expiration of the de- 
sired time. The defendant was instructed to set the ap- 
paratus at Number 13 Truck Company so as to keep the 
doors open for three minutes. On the day of the accident 
the hook and ladder truck on which plaintiff served as 
tillerman to steer the rear wheels, was dispatched to an- 
other fire house. As it was leaving Number 13 Truck Com- 
pany, before the plaintiff in his position on the rear of the 
sixty foot vehicle had cleared the door, the door descended 
until it was stopped by the ladder on the truck; the door 
remained in this position and the truck continued moving 
forward with the result that plaintiff was forced into 
the door sustaining certain injuries. Estimates on the 
time the door remained open range from 20 seconds to one 
minute. 


The above is merely a brief resume of the essential facts 
of the accident itself which may serve as background for 
the more detailed statement which follows. 


The Complaint herein was originally filed in two counts, 
the first being in res ipsa loquitur, and the second in spe- 
cific negligence. Prior to the time the instant trial was 
commenced the first count was withdrawn by plaintiff and 
the trial proceeded only upon Count Two. That count 
basically alleges three alternative acts of negligence on 
the part of the defendant: 


(1) That defendant was negligent in the manner of in- 
stalling the equipment in question; or 


(2) That defendant was negligent in that it installed 
equipment which was defective or improper; or 
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(3) That the installation was faulty and inherently dan- 
gerous and that defendant failed to give plaintiff 
notice thereof. (J.A. 5). 


Pavuu T. Romes, plaintiff, gave testimony in his own be- 
half as follows: 


The electrically operated doors were installed on his fire 
house in the summer of 1953 (J.A. 27) and had worked 
fine up until the accident happened (J.A. 28-29). Prior 
to the electrical doors being installed the house was 
equipped with mechanically operated doors, and both the 
mechanical and the electrical were so arranged that there 
was a switch cord suspended from the ceiling over the 
tillerman’s seat which he would pull to cause the doors 
to open. On October 5, 1953, about 11.00 A.M., his track 
was sent to fill in for another truck that had gone out of 
service and they were in no hurry (J.A. 29). He and the 
other men assigned to his truck got into their positions and 
he pulled the cord to open the doors; the doors opened, 
the truck started forward, and he then noticed the doors 
coming down (J.A. 29). The door slid along the top of 
the ladder, hit the front of the bucket seat and splintered 
out. A brace across the door caught him under the chin 
bending him backward over his seat until he passed out 
of the building (J.A. 29-30). He was taken to the hospital 
where he remained for about eight days (J.A. 30) after 
which he was treated by Dr. Dean until he was retired 
on March 1, 1954 on the basis of 50% disability. He did 
not return to his job after the accident (J.A. 31); he did 
not ask to be allowed to return to duty (J.A. 34); nor did 
he ask that he be allowed to remain with the Department 
but placed on lighter or less strenuous work (J.A. 34). 


Watrer Leo NeEtson, called as a witness for the plaintiff, 
testified as follows: 


That he was a mechanical engineer and had been em- 
ployed by the Buildings and Grounds Department of the 
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District of Columbia for about 18 years (J.A. 41). His 
duties made him responsible for all the mechanical features 
in connection with projects that are constructed, or any 
alterations, or repairs in connection with Buildings and 
Grounds. One of those projects was the installation of 
doors and automatic equipment at fire houses by Capital 
Products (J.A. 46). Prior to actual installation of any 
equipment plans were submitted to the District showing 
the types of installations to be made and the plans were 
approved by the District (J.A. 46). The mechanism for 
the doors was to be furnished by the Rowe Manufacturing 
Co. of Galesburg, Illinois, and was submitted to the District 
before being installed and was approved (J.A. 47-48). He 
was asked who selected the electrical switch that was used 
and he answered that it was selected by the Municipal 
Architect’s Office, Buildings and Grounds. Also that the 
timer was submitted to the District and approved by it 
(J.A. 47-48). From time to time if he saw anything that 
would have to be done to comply with the specifications he 
would call it to the defendant’s attention and it would be 
promptly taken care of. He had no complaints whatsoever 
about their work (J.A. 48). 


At the time this accident happened the jobs had not 
been completed (J.A. 48-49). In connection with work 
that would have to be done by defendant, Mr. Nelson made 
a **punch list’’ dated September 25, 1953, which directed 
the defendant’s attention to ‘‘the following items that 
require consideration.’’ Included among them was an 
item to ‘‘Adjust timing sequence of the automatic fea- 
tures.’’ This pertained to all five of the fire houses involved 
in the contract (J.A. 44-45). Later he went on an in- 
- spection trip of all of the houses with Fire Chief Clarke 
and Mr. Cummings of Capital Products, the purpose being 
to make a final inspection prior to approval of the en- 
tire job (J.A. 49). They started the inspection at the 
Florida Ave. house, tested the doors there and found 
them to be working properly, and not to be defective. 
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They next went to Pennsylvania Ave. and found the same 
thing. At this point Chief Clarke had to leave them to 
attend a meeting and Nelson and Cummings proceeded to 
Nichols Ave. (J.A. 49). At the latter house one of the 
firemen complained that they had been having trouble 
with the timers in that the doors were closing in less than 
three minutes. Nelson asked him to demonstrate it for 
him and the fireman pulled the switch in a manner which 
Nelson described variously as: ‘‘with an effort,’’ a ‘‘y: te 
and a ‘‘hard jerk.’’ The door closed in less than a minute. 
Nelson then pulled the cord ‘‘just like he did’’ and the 
door closed too soon. He tried the other door in the same 
house with the same result. He then tried both doors by 
giving the cords a ‘‘normal pull’’ and the timers ‘‘ worked 
beautifully.’’ By testing he found that whenever the cords 
were given a normal pull the timers worked perfectly on 
three minutes, but if the cord was given a quick yank or 
jerk the doors might close sooner. They then left Nichols 
Ave. and returned to the houses previously visited on 
Florida and Pennsylvania Avenues, made the same tests 
there with the same results. Nelson concluded from these 
tests that the manner in which the switch cords were 
pulled caused the doors to come down before three minutes 
or caused them to stay open for the full three minutes 
(J.A. 49-52). On the same day that Nelson made the 
above findings he contacted Chief Clarke, ‘‘told him of 
the difficulties,’’ and explained to him what he had Jearned 
about the manner of pulling the cords controlling the 
way the doors were operating. He did not know whether 
Clarke thereafter issued any instructions to the fire com- 
panies concerning the way in which the doors should be 
operated (J.A. 52-53). The difficulty with the doors was 
later referred to as the ‘Shuman element”’ since it had 
to do with the manner in which the cords were pulled (J.A. 
61), and it will be so referred to hereafter. 


Morris H. Crarke, was called as a witness on plaintiff’s 
behalf and testified as follows: 


EWS? 


vf 


That he is the Battalion Fire Chief in charge of build- 
ings, grounds, reconstruction, new construction, remodel- 
ing, repairs, maintenance, etc., for the Fire Department 
(J.A. 65, 74). There are 1,058 firemen employed by the 
Fire Department located in 34 Station Houses through- 
out the District (J.A. 68). In the latter part of Septem- 
ber, 1953, several weeks prior to the accident he went on 
the inspection trip with Mr. Nelson and Mr. Cummings 
(J.A. 68-69) and the ‘‘punch list’’ prepared by Mr. Nelson 
was made up after the inspection trip (J.A. 74-75). At 
the time of this trip the electrically operated doors had 
been in operation for some time and the Fire Department 
had been. using them so as to test them and see how they 
were functioning. They could not be tested without being 
used (J.A. 75) 


BENJAMIN FRANKLIN ae JR., was called by the plain- 
tiff and testified that he is a General Surgeon and a mem- 
ber of the Board of Police and Fire Surgeons (J.A. 80) 
and treated the plaintiff after the accident (J.A. 81). He 
diagnosed plaintiff’s injuries as traumatic laceration of 
the upper lip, contusions of the dorsal and the lumbosacral 
spines and pelvis, and aggravation of pre-existing osteo- 
arthritis of the lower dorsal spine and recommended that 
plaintiff be retired with a disability rating of 50% (J.A. 
83). The recommendation of the retirement meant that he 
thought plaintiff was disabled from working as an active 
duty fireman but it did not mean that he believed plaintiff 
to be totally disabled from doing any work and that in his 
opinion, plaintiff was not disabled from performing normal 
work of a less strenuous nature (J.A. 86). Of the in- 
jaries which he diagnosed only the arthritis and plaintiff’s 
complaint of pain form the basis for the disability rating 
(J.A. 85) and the rating was based upon a Veterans Bureau 
Manual of Disability Ratings (J.A. 84). 


At the conclusion of the plaintiff’s case, defendant 
moved for a directed verdict which after argument was 
denied by the Court for the reason stated at J.A. 78-79. 
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The first witness to testify on behalf of the defendant 
was Marvin C. Evans who was President of the defend- 
ant Corporation, engaged in the building products busi- 
ness since 1932. The corporation was not a manufac- 
turer of any products but merely acted as distributor and 
contractor (J.A. 89). In 1953, the defendant was the suc- 
cessful bidder on a contract with the District of Columbia 
to install electrically operated automatic doors on various 
fire houses in the District (J.A. 89-90). After being 
awarded the contract he notified his supplier, the Rowe 
Manufacturing Company and forwarded them the draw- 
ings and specifications that had been furnished by the 
District so that Rowe could prepare detailed plans, etc., 
to be submitted to the District (J.A. 90-91). He relied 
upon Rowe to furnish the equipment for this contract as 
he had been relying upon them to furnish similar 
equipment since 1932 (J.A. 138-140). The drawings 
prepared by Rowe were submitted by defendant to 
the District of Columbia Engineers who approved them 
and defendant thereafter ordered the material for the 
job from Rowe including inter alia, the electric operators, 
electric motors, timers and switches (J.A. 90-91). The 
timers and switches were submitted to the District for in- 
spection and were approved for installation (J.A. 91). 
From the time of the installation of the equipment until 
the time of the inspection trip made by R. W. Cummings, 
his Superintendent, Mr. Nelson and Chief Clarke, he never 
received any notice or information that the doors were 
not operating satisfactorily (J.A. 93). The inspection 
trip was made in September, 1953 and he was advised at 
that time by Mr. Nelson that the manner in which the 
switch cords were pulled seemed to influence the operation 
of the doors (J.A. 92-93). Upon receipt of the informa- 
tion they attempted to learn the cause of the trouble 
and Mr. Cummings again checked the installations, a 
set of timers and switches were sent to the factory to 
be checked and Mr. Robert Ucci, an expert in these matters 
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was employed to investigate the situation (J.A. 93). These 
investigations necessarily took some time but the result 
thereof was that he came to the conclusion that the ex- 
planation for the ‘Shuman element’’ was that the timer 
required electrical contact for a fraction of a second in 
order for it to set for the full timing period desired 
and that if the switch cord was pulled and released too 
quickly, the timer would not be given the electrical con- 
tact needed (J.A. 96-97; 105-106). The Eagle Signal 
Corporation of Moline, Illinois, the manufacturer of the 
timers advised him by letter on October 13, 1953 that 
they had checked the timers which he had sent to them and 
found them perfect in every respect and in first class 
condition and that it was their opinion that the switch 
cords were being given too brief a pull (J.A. 97-99). On 
prior jobs which defendant had done for the District, he 
never became aware of the fact that the timer needed ap- 
proximately one second to set itself fully and he did not 
learn that until after his investigation was made (J.A. 97). 
The timers themselves were never changed after the acci- 
dent but the switches were, in that a light weight switch was 
substituted for the heavy duty switch previously ap- 
proved and installed because the light weight switch 
had a slower recovery time and might overcome the 
‘“human element’? (J.A. 97). He knows of no timers 
manufactured by any one in which a certain period of 
electrical contact would not be required for the timer 
to set for its full period (J.A. 106). 


Rosert Jonn Ucct, testified on behalf of the defend- 
ant as follows: 


He had been engaged for eleven years in the business 
of electric motor repairs and controls, an electrical motor 
control being an electrical device that operates a motor 
(J.A. 107-108). He was engaged by Capital Products at 
the end of September or first of October, 1953 to check 
the wiring and the controls, etc., to see if he could ascer- 
tain the difficulty experienced with the doors (J.-A. 108). 
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He was furnished a wiring diagram by Capital Products 
and found the installation to have been made exactly as 
the diagram provided (J.A. 108). He began checking 
the various Fire Houses and tested the operation of the 
doors making about 50 tests at each station but could 
not get them to fail until one of the firemen at the last 
Fire House showed him that, by snapping the cord very 
quickly, the doors could be made to close in less than a 
minute. He tried the same thing himself with the same 
results (J.A. 108-109). He then examined and investigated 
the construction of the timer itself in an attempt to deter- 
mine why the doors should so operate, and found that the 
timer contained two clutches both containing teeth which 
engaged one another. When the switch cord is pulled 
and electrical current applied the clutch dises separate and 
one of them rotates through an are, a distance that is 
determined by the time period for which the timer is set. 
If the switch is released electrical energy is no longer 
applied and the two clutch discs again come together so 
that their teeth re-engage and the moving clutch stopped. 
He estimated that when the timer was set for a three 
minute period that it would take the moving clutch ap- 
proximately one-tenth of a second to rotate to its full 
position, and that if the switch cord were pulled and re- 
leased in less than this time the moving clutch would be 
stopped before becoming fully set, and the result would 
be ‘‘short timing.’’ (J.A. 108-112). 


Upon learning the reason for the difficulty he recom- 
mended that the heavy duty switch be replaced with a 
smaller and weaker switch with a lighter weight spring 
in it because the latter switch with its weak spring would 
not recover so quickly upon the cord being released (J.A. 
112-113). His entire investigation took him approximately 
a week from the time he first started (J.A. 113). 


He has never encountered and does not know of any 
timer manufactured by any one that works on a principle 
different from the one installed by the defendant (J.A. 113). 
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Recrnatp Wricutr Cummines, testified for defendant that 
he was the Superintendent of Construction for Capital 
Products and had been employed by them for 14 years 
(J.A. 115). The equipment for this job and for prior 
similar jobs done for the District was obtained from the 
Rowe Manufacturing Company (J.A. 116) and the equip- 
ment was inspected and approved by the District prior 
to its being installed (J.A. 116). From the time of the 
installation until the time of his making the inspection trip 
with Nelson and Clarke in the latter part of September, 
1953 before the accident happened, the installed equip- 
ment had been tested and found to be in good working 
order (J.A. 117). He had never experienced any difficulty 
with these doors before the inspection trip (J.A. 120). He 
learned on the inspection trip that if the switch cords were 
given a ‘‘quick snatch’’, the doors could be made to 
close within three minutes but that they would operate 
perfectly if the cords were given a normal pull. He could 
not learn the reason for this himself so Mr. Ucci was 
called in and some of the timers were sent back to the 
factory to be checked (J.A. 118-119). After the inspection 
trip, Mr. Nelson, in Mr. Cummings presence, called Chief 
Clarke and advised him of his findings (J.A. 118). After 
the accident a cheaper and weaker switch was substituted 
for the heavy duty switch because the former would not 
snap back so quickly after the cord was released (J.A. 
120-121), but the installation of these lighter weight 
switches has not corrected the situation, the original timers 
are still in use, and even now, if the switch cord were 
to be given a “‘quick jerk’’ the doors could be made to 
close within three minutes (J.A. 131). 


Dr. Poor O. Petuann, an Orthopedic Surgeon, testi- 
fied that he examined the plaintiff in December of 1956 
(J.A. 87) and based upon his examination, it was his 
opinion that plaintiff would not be disabled from pursuing 
any normal occupation or line of work except for the fact 
that if he was on his feet for long periods of time he 
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might have discomfort in his legs due to his varicose veins 
(J.A. 87). Of course, the accident had nothing to do 
with the varicosities. 


At the conclusion of all of the evidence the defendant 
again moved for a directed verdict which was denied by 
the Court for the reason stated (J.A. 140). 


Therefore defendant moved for a New Trial or Judgment 
N.O.V. which motion was also denied and the Court’s oral 
opinion is set forth at J.A. 148-149. 


STATEMENT OF POINTS 


(1) The Trial Court was in error in denying defendant’s 
various motions for a directed verdict and for new trial 
or for judgment n. o. v., in that, the plaintiff wholly failed 
to prove by competent evidence his various allegations 
of negligence on the part of the defendant; he failed to 
prove that the equipment was so defective that notice 
thereof was required to be given and he failed to prove 


that adequate notice thereof was in fact not given by the 
defendant. 


(2) The Trial Court erred in its rulings on the evidence 
and in its instructions to the jury and in failing to order 
a new trial because of the misconduct of one of the jurors. 


SUMMARY OF ARGUMENT 


(1) Plaintiff alleged, and it was, therefore, incumbent 
upon him to prove by substantial and competent evidence, 
that the defendant was negligent either in installing de- 
fective equipment or in installing the equipment in a 
negligent or improper manner. He failed to introduce 
any competent evidence to establish either of these alle- 
gations. 


(2) The evidence established that the equipment in this 
case was not defective in any form and it was, therefore, 
not incumbent upon defendant to give notice to any- 
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one of the so-called ‘‘human element’’. If, however, the 
defendant was under an obligation to give such notice, the 
evidence shows that defendant amply and adequately com- 
plied therewith. 


(3) The Trial Court erred in refusing to give certain 
instructions submitted by defendant and further erred in 
its entire charge, in that, it did not adequately instruct 
the jury as to the tests and standards to be applied to 


' determine the issues involved herein. 


(4) The Trial Court erred in its rulings on the evidence 
' in its refusal to admit evidence that plaintiff was receiving 
| @ pension and in admitting evidence over defendant’s ob- 
jections that a portion of the equipment was changed or 
_ replaced subsequent to the accident. 


(5) The Trial Court erroneously denied defendant’s mo- 
tion for a new trial when it was shown that one of the 
| jurors during the time the jury was deliberating sought 
' to obtain evidence not introduced at trial by making a 
- telephone call to the Fire Department. 


ARGUMENT 
IL. 


_ Plaintiff Failed to Prove That the Defendant Was Negligent 
Either in Installing Defective Equipment or in Installing 
the Equipment in an Improper Manner. 


The plaintiff, by his amended complaint herein, pro- 
- ceeded originally upon two counts, viz: res ipsa loquitur 
(Count One), and specific negligence (Count Two). The 
' First Count was withdrawn at the time of the pretrial 
| proceedings prior to trial, and the trial proceeded as to 
_ the Second Count only. Three specific allegations of negli- 
gence were made by the plaintiff in Count Two: 


(1) That defendant was negligent in installing, wiring, 
and adjusting the equipment; 
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(2) That defendant negligently installed defective equip- 
ment; 


(3) That the installation was faulty and the defend- 
ant was negligent in failing to disconnect the equip- 
ment and notify the plaintiff that the doors were 
hazardous. 


Plaintiff had the burden of proving these allegations by 
affirmative evidence before his case could be submitted to 
the jury, and appellant submits that the record reveals 
that the plaintiff not only failed to prove them, but he did 
not even attempt to prove them. 


This case was tried in the Court below on two separate 
occasions, both trials being before the same judge. At the 
first trial plaintiff proceeded on both counts of the amended 
complaint and, at the conclusion of the plaintiff’s case in 
chief, the Court granted defendant’s motion for a directed 
verdict as to Count One. A mistrial was subsequently 


ordered by the Court and the trial was not concluded. The 
ease was referred back to Pretrial at which time plaintiff 
formally withdrew the First Count, after which the sec- 
ond trial was held as to Count Two only. 


Res ipsa loquitur therefore, not being presented or 
argued by plaintiff, nor considered by the Court, the 
burden was on plaintiff to prove his allegations of negli- 
gence by affirmative competent evidence. 


Defendant requested an instruction to the jury, which 
was given by the Court without objection from the plaintiff 
that: 


‘“‘The mere happening of the accident in itself is 
not evidence of negligence on the part of the defendant, 
nor is the mere fact that the doors could be so operated 
as to cause them to close within three minutes in itself 
evidence of negligence on the part of the defendant.”’ 


This statement of the law applicable to this case, con- 
ceded by the plaintiff to be correct, rules out any possible 
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argument that an inference of negligence sufficient for 
jury consideration arises from the ‘‘. . . mere fact that the 
doors . . .”’ could close within three minutes. Let us 
then examine the plaintiff’s three allegations of specific 
negligence in the light of the above instruction. 


The first two allegations charge that the defendant was 
negligent in the manner of installing the equipment, or 
that the equipment itself was defective. The third allega- 
tion charges that the installation was faulty in either of 
these respects and that defendant failed to take certain 
additional action to avoid injury to plaintiff. The allega- 
tions therefore, are reducible to two basic contentions, i.e., 
that defendant negligently installed the equipment, or 
that defendant was negligent in installing equipment that 
was defective or unsuitable. The third allegation, that 
defendant failed to notify plaintiff ete. necessarily is bot- 
tomed upon either of these two basic contentions, since its 

premise is a ‘‘faulty’’ installation. 


Plaintiff was therefore called upon to prove either that 
the equipment was defective or that it was negligently in- 
stalled. He could not rely upon the operation of the doors 
themselves to furnish this proof because of the Court’s 
instruction quoted above, but he had to introduce affirma- 
tive evidence in support of his contentions. The record 
reveals that plaintiff failed entirely in this requirement. 
Neither in his case in chief nor in rebuttal did he introduce 
evidence from a single witness to support his charges. His 
entire case proceeded upon the theory that ‘‘since the 
door came down too soon, there must have been something 
wrong .. .”’—the precise theory ruled out by the Court in 
its charge. 


Evidence from plaintiff’s own witness, Mr. Nelson the 
District of Columbia Inspector, established just the con- 
trary of plaintiff’s allegations. He testified that: defend- 
ant was the successful bidder on the job and submitted 
plans and working drawings prepared by the Rowe Man- 
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ufacturing Co. which were approved by the district; that 
the actual switch and timer used on each of the firehouses 
was inspected by the District prior to installation and 
approved for installation; that the equipment itself was 
properly installed in accordance with the plans; that the 
job had not been finished at the time of the accident; that 
he had no complaints against the defendant or the way 
defendant performed its job; that defendant always com- 
plied with his instructions and satisfactorily corrected any 
items he pointed out; that the timers were working satis- 
factorily until the Inspection Trip he made in the latter 
part of September with Fire Chief Clarke and Mr. Cum- 
mings of Capital Products when, after inspecting the job 
at two of the fire houses (including the one on Florida 
Avenue where this accident occurred) and finding the op- 
eration to be satisfactory, he received a complaint from 
a fireman at the Nichols Ave. house that trouble was being 
experienced; that the fireman, being asked to demonstrate 
the difficulty, gave the switch cord a quick, hard pull which 
resulted in the door closing in less than three minutes; 
that he then tested them himself and found that the doors 
at all of the houses could be made to close in less than 
three minutes if the cords were given a quick, hard pull, 
but that they work perfectly if given a ‘‘normal’’ pull; 
that he did not know why they worked in this manner but 
knew only that if the cords were pulled in a normal manner 
the doors would always close precisely after three minutes; 
that he notified Chief Clarke of these findings on the same 
day; that the difficulty seemed to be not in the equip- 
ment itself but in the ‘‘human element’’ of the way in 
which the cord was pulled; that after the accident the de- 
fendant asked and received of the District permission to 
substitute a different switch which seemed to alleviate the 
condition; and that the new switch was over and above 
the original contract specifications. 


Nowhere in the entire record can there be found even one 
word of testimony, or one scintilla of evidence, that de- 
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fendant installed the equipment in a negligent or im- 
proper manner, or in any manner except in exact com- 
pliance with the approved plans and drawings. Nor can 
there be found any testimony or evidence that the equip- 
ment itself was defective, improper, or unsuited for the 
purpose intended. The only thing which can be found is 
the ‘Shuman element’’ described by Mr. Nelson, and this 
does not lend any weight to plaintiff’s claims of specific 
negligence, for the ‘‘human element’’ only shows the mere 
fact that the doors could be so operated as to cause them 
to close in less than three minutes. But this is of no 
assistance to the plaintiff, for he conceded that ‘‘the mere 
happening of the accident’’ is not evidence of negligence, 
nor is the ‘‘mere fact that the doors could be so operated 
as to cause them to close within three minutes’’ evidence 
of negligence. 


More was required from the plaintiff. He made the 
allegations in his complaint, and it was incumbent upon 
him to prove that either: 


(1) The equipment was installed in a negligent manner, 
or 


(2) The equipment was defective or improper, or 
(3) The installation was faulty. 


Proof of a ‘‘human element’’ which could lead to opera- 
tion in a manner different from that contemplated, is in- 
sufficient to fulfill the obligation and duty placed upon 
plaintiff to support and bolster his claims with competent 
and substantial evidence. He called no witnesses to testify 
that the equipment was installed in a negligent manner and 
not in conformity with the approved plans; he called no 
witnesses to testify that the equipment was in any way 
defective, improper, or unsuitable, or that better and 
more suitable or satisfactory mechanisms were available; 
and he called no one to testify that the installation was 
‘‘faulty’’? in any particular. To the contrary, his own 
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proof established beyond a doubt the exact opposite; that 
the equipment was installed properly in strict compliance 
with the plans and drawings; that the equipment itself 
was in no way defective and was inspected and approved 
by the District prior to installation; and that the installa- 
tion itself was not ‘‘faulty.”’ 


The only evidence in the case that different equipment 
could have been used is the testimony that after the acci- 
dent a light weight switch was substituted for the heavy 
duty switch originally approved and installed. No other 
changes have been made to this day and the doors may 
still be operated to come down too quickly if the switch 
cord is given a quick ‘‘snatch.’’ And the new switches 
that were installed, according to plaintiff’s own witness, 
Mr. Nelson the District representative in charge of this 
job, were over and above the original specifications of the 
contract. Surely it cannot be argued that this defendant, 
having bid upon this job based upon Specifications pre- 
pared and issued by the District, and having furnished 
equipment and materials in accordance with those speci- 
fications, can be held guilty of negligence in not supplying 
equipment over and above the requirements of the speci- 
fications. 

II. 


If the Condition of This Equipment Was Such That It Could 
be Said to be Inherently Dangerous, the Evidence Estab- 
lishes Conclusively That the Defendant Gave Adequate 
Notice Thereof. 


This court recently had occasion to consider thoroughly 
the problems involved in the question of the liability of 
a manufacturer or supplier of products to an ultimate user. 
Jamieson v. Woodward & Lothrop, No. 13017, decided April 
16, 1957. That opinion quoted favorably from the New 
York case of Campo v. Scofield, 301 N. Y. 468, 95 N. E. 2d 
802, as follows: 


“Tf a manufacturer does everything necessary to make 
the machine function properly for the purpose for 
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which it is designed, if the machine is without any 
latent defect, ana if its functioning creates no danger 
or peril that is not known to the user, then the manu- 
facturer has satisfied the law’s demands. We have not 
yet reached the state where a manufacturer is under 
the duty of making a machine accident proof or fool- 
proof. * * * 


““To impose upon a manufacturer the duty of pro- 
ducing an accident-proof product may be a desirable 
aim, but no such obligation has been—or, in our view, 
may be—imposed by judicial decision. Suffice it to 
note that, in cases dealing with a manufacturer’s lia- 
bility for injuries to remote users, the stress has 
always been upon the duty of guarding against hidden 
defects and of giving notice of concealed dangers.’’ 


Perhaps the greatest stress and emphasis in the instant 
case was placed upon the questions of whether the defend- 
ant had a duty to give notice of the ‘‘human element”’ in- 
volved, and whether that duty was satisfied by defendant. 
The rulings of the trial court upon defendant’s motions for 


a directed verdict and for a New Trial, etc., amply demon- | 


strate this. It was the opinion of the court below that the 
latter of these questions was a matter for the jury to de- 
termine. Defendant contests this and contends that as 
a matter of law it had fulfilled any obligation it may have 
had to give notice. Before outlining its argument on this 
point, however, defendant will address itself to the former 
of these questions, viz: Was it under a duty to give notice 
of the ‘Shuman element?’’ 


In this case the defendant was a contractor, the District 
of Columbia was the contractee, and the plaintiff was a 
‘‘third-person’’—an employee of the contractee. The gen- 
eral rule to be applied between parties such as plaintiff and 
defendant is that a contractor is not liable to third parties 
who have no contractual relationship with him for negli- 
gence in the construction, manufacture or sale of the 
articles he handles. Ford v. Sturgis, 56 App. D. C. 361, 14 
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F. 2d 253. That same decision sets forth the several ex- 
ceptions to the general rule including the one applied by 
the trial court herein that if an apparatus contain a latent 
defect and be imminently dangerous, then notice must be 
given of its qualities. So unless the apparatus is defective 
and the defect not apparent, notice of its qualities need 
not be given. That this is so, is fairly demonstrated by 
a reference to the portions of the Campo decision quoted 
above. There it is stated that ‘‘if the machine is with- 
out any latent defect, and if its functioning creates no 
danger or peril that is not known,’’ then no notice need 
be given. Or to state the proposition affirmatively: If 
the machine does have a latent defect, and if its func 
tioning does create an unknown danger, then notice must 
be given. It is to be noted that the conjunctive ‘‘and’’ 
rather than the disjunctive ‘‘or’’ is used between the two 
phrases, so that both ‘‘latent defect’’ and ‘‘unknown dan- 
ger’’ must be present before notice is required. 


Defendant contended in the court below, as is contended 
here, that there was no defect, latent or otherwise, in the 
equipment furnished under this contract. The so-called 
‘‘human element’’ resulted not from defective equipment, 
but from the nature of the equipment itself and funda- 
mental physical laws. The timing device itself contained 
@ gear or pinion which rotated to a predetermined position 
when the switch cord was pulled and electrical energy in- 
troduced into the circuit. Necessarily a certain amount of 
time would be required for the pinion to complete its rota- 
tion, and if the switch cord were released and the electrical 
energy thereby shut off before the pinion had fully rotated, 
then the timing cycle would be shortened. This does not 
constitute a defect in the timer, since the time element in- 
volved is physically inescapable. Evidence on defendant’s 
behalf was to the effect that any timer manufactured 
would have this same characteristic, and plaintiff offered 
no evidence whatsoever on the point. This being so, how 
can the mechanism be said to contain a ‘‘latent defect?’’ 
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Yet the trial judge ruled to the contrary, as a matter 
of law. He did not even submit the question to the jury 
but instructed them that, the condition existing, it was 
for the jury to say whether defendant had acted reasonably 
in correcting it or giving notice of it. 


Appellant submits that the very least the court should 
have done was to give to the jury the question of deciding 
whether the equipment was defective and imminently dan- 
gerous. Under the existing evidence the court could not 
_ properly assume or rule that the mere presence of the con- 
dition did in fact constitute a defect in the equipment, even 
though he believed that the condition resulted in an im- 
minently dangerous situation. The cause of this ‘‘defect’’, 
if it may be called that, was the very nature of the timer 
itselfi—a moving pinion needs time to move. 


As was said by this Court in the Jamieson case, supra: 
‘‘The law does not require that an article be accident-proof 
or incapable of doing harm.’’ Nor does the law require 
that notice be given that use of a machine may cause 
harm if the ‘‘dangerous condition’’ results, not from some 
defect, but only from the nature of the machine itself. 


A somewhat analogous case is that of Hoskins v. Otis — 


Elev. Co., 16 F. 2d 220, where a directed verdict for the 
defendant was affirmed. There an elevator car fell in 
its shaft and the plaintiff was injured. It was shown dur- 
ing the trial that the defendant by incorporating a certain 
device could have obviated the particular defect which 
caused the accident. (Not even that was shown in the 
present case.) The evidence there also showed however 
that the safety devices which defendant did use and 
which were designed to prevent the car from falling, were 
of an approved pattern, were in general use and were not 
shown ever before to have failed to work efficiently. In 
affirming the directed verdict, the court ruled that the 
defendant was not to be held to such a high standard of 
care that would require him to use every safety device 
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that could have been devised but was only required to 
use those devices that were accepted for general use at 
the time and which had been working efficiently. 


Precisely the same ruling should have been applied here. 


Coming now to the second of the afore-mentioned ques- 
tions: Assuming that the defendant had an obligation to 
give notice of the possibility of danger in the operation 
of the doors, did it satisfy that obligation? 


As was stated above, the general rule has always been 
that a contractor is not liable to third parties who have no 
contractual relationship with him for negligence in the 
construction, manufacture or sale of the article he handles, 
Ford v. Sturgis, supra. Many exceptions have been made 
to this rule however until now it might be said that the 
exceptions constitute the rule. The Ford decision out- 
lined some of them, though it did not apply them, and the 
instant case was considered under one of them. Cited in 
Ford as well as in Jamieson as a leading case on the sub- 
ject is Huset v. J. I. Case Threshing Machine Co., 120 F. 
865. There the exception under consideration was stated 
thus: 


‘‘The third exception to the rule is that one who 
sells or delivers an article which he knows to be im- 
minently dangerous . . . to another without notice of 
its' qualities is liable to any person who suffers an in- 
jury therefrom which might have been reasonably an- 
ticipated whether there were any contractual relations 
between the parties or not.’”’ (Emphasis added.) 


The essential element there is that the party shall have 
failed to give notice to the person whom he supplies. He 
is not required to give notice to ‘‘all the world,’’ or to 
any third parties, but only to his contractee. 


An excellent opinion under this ‘‘exception’’ is found 
in the case of Berg v. Otis Elevator Co., 64 Utah 518, 231 
P. 832. There it was held that the decided weight of an- 
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thority supports the proposition that when an independent 
contractor has done work on an instrumentality and by 
his work makes the instrumentality imminently dangerous 
to those he knew would use it, he remains liable, even after 
the completion of his work and its acceptance by the con- 
tractee, to third parties injured as the result of his negli- 
gence, if the contractor knew or in view of the peculiar 
circumstances should have known the dangerous condi- 
tion created by him, and the contractee had no knowledge 
of the dangerous condition or defect, which was so con- 
cealed that reasonable inspection by the contractee would 
not have discovered it. 


And in another case involving the same accident as the 
Berg case, Sutton v. Otis Elevator Co., 68 Utah 85, 248 P. 
437, which was an action by a third person injured as a 
result of the negligence of the contractor in the perform- 
ance of his work under a contract with the owner, it was 
held that knowledge of the contractee of the danger created 
by the contractor is not a mere matter of defense to be 
pleaded and proved by the defendant contractor, but that 
it is incumbent upon the plaintiff to prove want of knowl- 
edge on the part of the contractee as an element of lia- 
bility. 


Genesee County Patrons v. Sonneborn, 263 N.Y. 463, 189 
N.E. 551, held that: 


‘“In general terms, the rule of liability in this state 
established by numerous decisions of this court is that 
where a manufacturer supplies an article or prepara- 
tion, for immediate use in its existing state, which is 
inherently dangerous, the danger not being known 
to the purchaser and the danger not being patent, and 
where notice is not given of the danger or it cannot 
be discovered by a reasonable inspection, the manufac- 
turer is legally liable for personal injuries received 
by one who uses the same in an ordinary expected 
manner.’’ (Citing Thomas v. Winchester, 6 N. Y. 397, 
and MacPherson v. Buick, 217 N. Y. 382, inter alia.) 
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The ease of Foster v. Ford Motor Co., 1389 Wash. 341, 
246 P. 945, is particularly applicable to the instant matter 
because of the similarity of the factual situations. There 
the plaintiff, Foster, was employed by one Irwin who had 
purchased a tractor from the Ford Motor Co. The tractor, 
due to its nature, would tip backwards or upend when used 
in a certain manner, and it was shown that Irwin had knowl- 
edge that the tractor ‘‘was imminently dangerous if used 
in a certain way.’’ In setting aside a jury verdict for the 
plaintiff and ordering judgment N. O. V. entered for the 
defendant Ford, the Court stated: 


*“Tt may be assumed ... that the tractor in question 
was imminently dangerous if used in a certain way.... 
It is admitted that the method of operation was fully 
explained to the Irwins at the time they purchased 
the machine (and that notice of the danger was fully 
set out). It can hardly be contended that further 
notice could have been given. It cannot be said that 
the manufacturer should follow the machine into the 
hands of servants or employees of purchasers of its 
tractors and notify each one of them individually that 
... it might become dangerous. 

‘‘That the manufacturer who puts out an article with 
notice to the purchaser of its limitations, restrictions, 
or defects is not liable to third persons injured thereby 
is so thoroughly established as to be undisputed.’’ 
(Citing many cases). 


The rule undoubtedly is that when the defect is dis- 
closed to the one supplied or is in fact discovered by him, 
the supplier is relieved of responsibility to third persons. 
Valles v. Peoples Trust Co. (Pa. 1940) 13 A. 2d 19. There 
the plaintiffs were employees of a contractor doing work 
for the defendant who owned the building. It was neces- 
sary for the employees to tear down and then rebuild 
a wall adjacent to certain pipes which contained ammonia. 
The pipes were broken during the course of the work and 
the plaintiff workmen were seriously injured by the am- 
monia fumes. They sued the defendant owner of the 
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building and alleged the defendant was negligent in that 
it failed ‘‘to give notice to the two workmen of the con- 
tents of the pipes and the dangers incident to breaking 
them.’’ A verdict for the plaintiffs was reversed and 
the case remanded with instructions to enter a judgment 
for the defendant for the reason that: 


“‘Defendant performed its duty when it gave notice 
to DeGiovanni (the contractor) ; it would be unreason- 
able to require warning to every sub-contractor and 
laborer who entered the premises, on the theory that 
it was (defendant’s) duty to see that the contractor 
would not perform his duty (to warn the workmen).’’ 


The evidence in the Valles case established that De- 
Giovanni had been advised of the contents of the pipes 
and the Court’s ruling was that the defendant’s duty went 
no further than to see that the contractor had notice. If 
DeGiovanni then failed to inform his own employees such 
failure constituted an independent, intervening cause not 
attributable to the defendant. 


As has been pointed out, the defendant was the con- 
tractor, the District of Columbia the contractee, and the 
plaintiff an employee of the District. The rule in the fore- 
going cases, as applied to this case, is that if the District 
had knowledge or notice of the condition known as the 
‘‘human element’’, even though such condition be con- 
sidered as an inherently dangerous condition, then the de- 
fendant may not be held liable to the plaintiff. 


Even a cursory review of the facts herein reveals that 
the District had full and complete knowledge of the condi- 
tion at the same time as the defendant, and at least two 
weeks before the accident. Mr. Nelson was the District of 
Columbia representative responsible for seeing that defend- 
ant’s work was done properly and in accordance with the 
plans and specifications. It was he who made inspections 
of the job as it progressed and ordered defendant to cor- 
rect anything which he thought was not properly done. And 
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it was Nelson himself who discovered the presence of 
the ‘‘human element’’ which could cause the doors to close 
within three minutes. He learned this while making the 
inspection trip with Mr. Cummings (and Fire Chief Clarke) 
in the latter part of September, 1953. And after discover- 
ing the existence of the ‘‘human element’’ he made such 
tests as he thought necessary, and found that if the switch 
cords were given what he termed a ‘‘normal’’ pull the 
doors would operate perfectly and consistently on the three 
minute mark. Only if they were given a quick, hard ‘‘jerk’’ 
would they close in less than the prescribed time. So 
the District representative directly responsible for the job 
had full knowledge before the accident of the only condi- 
tion which could even remotely be termed a defect or dan- 
gerous condition. And not only did Nelson have full knowl- 
edge, but he also phoned Fire Chief Clarke on the same 
day and advised him of his findings. Clarke, it will be 
remembered, was the person in the Fire Department who 
was directly in charge of all buildings, grounds, equipment, 
ete. So the two people representing the District who would 
be the most interested, the ones to whom notice would nor- 
mally be given, both had full knowledge of the condition at 
the time of the inspection trip which, according to Clarke, 
was about two weeks before the accident (J.A. 74). Mr. 
Cummings, defendant’s superintendent, was with Nelson 
when Nelson discovered the condition and when he phoned 
Clarke to advise him. He therefore knew, of course, that 
those gentlemen had noticed and there would be no point in 
giving further, formal notice to the same parties. 


It can perhaps be assumed for the purposes of argument 
that the equipment in this case, like the tractor in the 
Ford Motor Co. case, supra, ‘‘was imminently dangerous if 
used in a certain way.’’ And defendant submits that the 
rule in that case is equally applicable to this one. 


The reasonableness of that rule becomes even more ap- 
parent when it is considered that there are more than 
one thousand firemen employed by the Fire Department 
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who work in 34 fire houses, and who work in “‘around the 
clock’’ shifts. Surely, ‘‘It cannot be said that the (defend- 
ant) should follow the machine into the hands of servants 
or employees of purchasers of its (equipment) and notify 
each one of them individually that it might become dan- 
gerous.’’ To require that he do so would be unconscionable 
and oppressive. 


III. 
The Trial Court Erred in Its Instructions to the Jury 


As is customary in our trial court, each party submitted 
proposed jury instructions for the court’s consideration. 
Of those instructions submitted by plaintiff the court gave 
only one which was objected to by defendant and that was 
‘*Plaintiff’s Instruction No. 1.’’ The instruction as pro- 
posed appears at J.A. 17, and as given by the court at 
J.A. 142-143. Defendant objected to the instruction in 
both forms and submits that it was improperly given. The 
preamble charges the jury to determine whether ‘“‘one or 
more’’ of the enumerated conditions was present in the 
case. The gist of the instruction was that if the jury 
found that any one was present then they should find for 
the plaintiff. Defendant submits that the instruction as 
given listed conditions far too stringent and limited in their 
scope for the court to have predicated liability upon them 
individually or collectively. Such an instruction was highly 
prejudicial to the defendant and was in direct conflict 
with the law applicable to this case as has been heretofore 
discussed. 


Defendant also submitted proposed instructions which 
were twelve in number. Of these, three were given as 
proposed, eight were denied, and one was amended over 
defendant’s objection and then given as amended. This 
latter was ‘‘Defendant’s Instruction No. 6,’’ and is found 
as proposed at J.A. 11, and as given at J.A. 143-144. The 
proposed instructions which were denied and not given in 
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any form were ‘‘Defendant’s Instructions No. 4, 5, 7, 8, 9, 
10, 11, and 12.” They are found at J.A. 9-15. 


Appellant will not burden the court with argument upon 
each one of these requested prayers. The legal basis for 
them has been set forth in the preceeding sections of this 
brief. It was the defendant’s primary contention in the 
court below that the case should never have been submitted 
to the jury but that a verdict should have been directed 
for defendant. Barring a directed verdict, defendant con- 
tended that the jury should be instructed as to the law 
as exemplified in the proposed instructions. The trial 
court disagreed with defendant in these particulars and 
gave what defendant must regretfully say was only a very 
general charge that was inadequate in almost every par- 
ticular. The Court’s instructions amounted to nothing 
more than the general statement that: ‘‘You (the jury) 
are to determine whether the defendant acted as a rea- 
sonable and prudent person would have acted under the 
existing circumstances.’’ But no standards were pre- 
scribed for the jury to follow in determining that question; 
no tests or guides were laid down for them; the legal 
principles involved were not set forth so that they might 
use them in determining the facts. In general terms the 
charge defined the traditional things such as burden of 
proof, negligence and proximate cause, but beyond that it 
did not go. 


Appellant believes that the instructions which it requested 
be given to the jury were fair and accurate statements 
of the various points of law involved in this case, and 
that it was incumbent upon the court to give them. Of 
course it was not required that they be given exactly as 
proposed, but it was necessary that the subject matter be 
covered in the charge, and a reading of the charge reveals 
that such was not done. Such a failure on the part of 
the trial judge was prejudicial to the defendant and re- 
sulted in a grossly inadequately instructed jury. 





29 


IV. 


The Trial Court Erred in Certain of Its Rulings on 
the Evidence. 


Several very important questions concerning the admis- 
sibility of evidence are involved in this appeal. The first 
of these has to do with the appellant’s attempt at the 
time of trial to introduce evidence in mitigation of damages, 
that the plaintiff while claiming damages for a total loss 
of income from his job as a fireman, was actually receiv- 
ing a disability pension equal to 50% of that income. 


The evidence showed that plaintiff was 50 years of age 
at the time the accident happened in October, 1953, and 
that he was retired from the Fire Department as of March 
31, 1954, on the basis of 50% disability. He claimed as 
damages for loss of income the amount of salary he would 
have received from the Department from the date of the 
accident until the date when he would reach the age of 
65 years (the retirement age for members of the Depart- 
ment) including such salary increases as he would have 
hoped to have received during that period had he not 
been retired. Evidence in support of this claim was re- 
ceived over defendant’s objections (J. A. 87-88). 


Evidence was also elicited from the doctors who testi- 
fied concerning plaintiff’s injuries that while he was con- 
sidered to be 50% disabled from performing his former 
duties as an active duty fireman he was not at all disabled 
from pursuing a ‘‘normal’’ occupation. Dr. Dean, of the 
Board of Police and Fire Surgeons, who treated plaintiff 
from the time of the accident until plaintiff’s retirement, 
diagnosed his injuries as ‘‘traumatic laceration of the 
upper lip, contusions of the dorsal and the lumbosacral 
spines and pelvis, and aggravation of pre-existing osteo- 
arthritis of the lower dorsal spine.’’ (J.A. 83) The 50% 
rating of disability was based upon a Veterans Bureau 
manual of disability (J.A. 84) and the injuries upon which 
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it was based were the plaintiff’s complaints of pain and 
the arthritis (J.A. 85). 


Defendant sought to show that the plantiff was not 
being deprived of his total claimed loss of income but was 
in fact still receiving income from the Department equal 
to 50% of what his salary would have been had he not 
been retired. The Court ruled such evidence to be inadmis- 
sible (J.A. 133-135). 


Appellant submits that the proffered evidence should have 
been received under the circumstances present in this case. 
Appellant is well aware of the many decisions in the 
various jurisdictions of our Country where evidence of 
similar character has been excluded. Those cases gen- 
erally are of the type where an injured person has lost 
time from his employment but has continued to be paid 
his full salary, or has had his hospital or medical expenses 
paid for him either by way of insurance, charity, or other- 
wise. In such circumstances our courts have ruled that 
the defendant may not show that the plaintiff did not 
actually lose any income, or that he did not actually have 
to pay his own medical expenses, and the rationale of 
the rulings has been that the defendant should not bene- 
fit from the charitable act of some third party or the pru- 
dence of the plaintiff, in providing for payment of such 
items. 


Appellant would be less than frank with the court if 
it did not admit that the above views certainly seem to 
constitute the majority rule applied in that type of case. 
There are cases, of course, holding to the contrary based 
upon the reasoning that to exclude such evidence would be 
tantamount to unjust enrichment of the plaintiff in that 
he may recover from the defendant that which he had 
not actually lost. Appellant believes both views to be based 
upon sound logic and reason. : 


In the present case however, appellant submits that the 
facts are such that justice requires that the evidence be 
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admitted. No cases have been found by appellant with 
sufficiently similar facts to be cited as authoritative and 
it would appear that, at least insofar as this Court is con- 
cerned, the question is being raised for the first time. Here 
we have a plaintiff whose entire basic claim against the 
defendant is based upon pain allegedly caused by the ac- 
cident which aggravated a pre-existing condition of osteo- 
arthritis. This type of arthritis, of course, is a result of 
‘‘the aging process’’ and is found to a certain extent in 
everyone past middle-age. It sometimes causes pain to 
the person afflicted, and sometimes it does not. There is 
no question but that plaintiff had the arthritic condition 
prior to the accident and that the accident had nothing 
to do with causing it. What the accident did do, accord- 
ing to the jury verdict, was to aggravate the condition, 
causing pain that plaintiff testified was not present before. 
But the extent of the arthritis was not changed. 


Plaintiff had been employed as an active duty fireman 
up until the time of the accident and had, at that time, 
spent some twenty-eight years with the Department. When 
he was retired as of March 31, 1954, his salary terminated, 
but his income did not. Because the injury was believed 
to have been incurred in the line of official duty he was 
given a pension equal to 50% of what his salary would 
have been had he not been retired. And each time the 
active duty firemen are given a general pay raise the plain- 
tiff likewise is given an increase in the amount of his pen- 
sion equal to 50% of the raise he would receive were he 
at the time on active duty. 


Plaintiff’s present condition is that he has the condi- 
tion of arthritis previously described; he claims that he 
suffers pain from it. This is no different from the con- 
dition of many thousands of other people who suffer from 
a similar arthritic condition and who suffer pain there- 
from, and who have never been in an accident. And these 
same people daily pursue their normal occupations and 
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routine without noticeable difficulty. There is nothing 
physically wrong with plaintiff that prevents him from 
doing a normal day’s work in what might be called a nor- 
mal, non-strenuous job. Such jobs as ‘‘desk-jobs’”’ are 
available in the Fire Department itself and perhaps plain- 
tiff could have been transferred to one of them, but he 
testified that he never sought such a transfer, nor did he 
ever ask to be returned to duty. It is obvious why he did 
not—if he had been so transferred he still would be re- 
quired to do a full day’s work to earn his salary. Not 
having been so transferred, but taking ‘‘retirement,’’ he 
can put in a “‘half-day’’ and, with income from work and 
pension, he can obtain the same income with approximately 
one half the working time. And the evidence shows that 
he has been working since 1955. 


Defendant does not believe that the plaintiff should be 
allowed to claim and recover damages for total loss of 
income merely because he claims to be physically unable 
to perform a particular type of work. If he were totally 
incapacitated from performing any work whatsoever, a 
different question would be presented, but when it is his 
own choice not to seek normal employment, obviously rely- 
ing upon the pension for security, then that fact should 
be shown to the jury. Plaintiff himself feels that any 
money which he is now earning from employment ($40.00 
to $45.00 per week) should be credited against his claim 
for loss of income from the Fire Department. Plaintiff 
so argued to the jury, and the amended Pre-Trial Order 
allows for it (J.A. 8). Appellant believes the pension 
should be likewise considered. If the income which he 
derived from his present employment was equal to or in 
excess of that which he received as a fireman, then he 
would not be entitled to recover for present or future loss 
of earnings. If his income is divided and received from 
two sources, through his own decision, the result should 
be no different. 
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In other words, plaintiff should not be allowed to ‘‘re- 
tire’? completely, or partially, at the defendant’s expense, 
unless the defendant has caused physical injuries that 
compel plaintiff to abandon working. The medical evi- 
dence is that there is no reason why plaintiff can not 
engage in non-strenuous employment. For the evidence 
to have been excluded leads to a situation where the plain- 
tiff is being compensated for that which he did not lose— 
he is certainly being unjustly enriched at appellant’s 
expense. 


Appellee will undoubtedly argue that the amount of the 
jury’s verdict could be justified by the injuries and pain 
alone and therefore, if the above evidence were to have 
been admitted, the result might have been just the same. 
Appellant can only say that, under the circumstances of 
this case, the court was just as much in error in excluding 
the pension information as it would have been had it 
excluded evidence concerning plaintiff’s present employ- 


ment and earnings. It was properly offered in mitigation 
of damages and should have been received. 


The second question concerning the admissibility of evi- 
dence has to do with whether the trial judge properly 
allowed testimony that after the accident the defendant 
changed part of the equipment. 


The District of Columbia Inspector, Mr. Nelson, was 
being examined by counsel for plaintiff who elicited the 
testimony that after this accident the defendant replaced 
the switch that had been originally provided pursuant to 
the specifications, with another switch that was over and 
above specifications. Defendant objected to the testimony 
on the ground that in a case such as this where defective 
equipment is claimed, evidence may not be received that 
after the event in question the equipment was changed. 
The court overruled the objection and allowed the testi- 
mony to be presented (J.A. 58-60). The new switch was 
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not installed until January, 1954 (J.A. 62) the accident 
having occurred in October, 1953. 


Plaintiff’s burden in this case was to show that at the 
time of the accident the equipment was defective. As 
has been previously pointed out, he made no attempt to 
do that directly, calling no witnesses familiar with such 
equipment to testify concerning it; instead he sought at 
every opportunity to fulfill his burden by inference and 
innuendo knowing that he could not do so by competent, 
material evidence. The evidence objected to here was 
calculated by plaintiff to fill the gap in his case by putting 
before the jury the idea that if the defendant changed the 
switch after the accident, perhaps it should have done so 
beforehand. 


The principle cited to the trial court by defendant in 
its objection is so well established, and has been announced 
so frequently by courts of every jurisdiction, that it can 
truly be said to be ‘‘Horn-book”’ law. The rule is quite 
succinctly stated in 20 Am. Jur., Evidence, § 282: 


‘‘The weight of authority is to the effect that evi- 
dence of repairs or alterations made after an accident 
or injury and of precautions taken to prevent injuries 
of like character after the happening of the one com- 
plained of is not competent upon that issue as to the 
condition of a place or an appliance at the time of an 
alleged injury. ... Generally, where the question at 
issue is the liability of a defendant for the alleged 
faulty construction of an appliance, evidence of the 
events occurring after the happening of the accident 
is usually inadmissible. 

“The rule excluding evidence of repairs made or 
precautions taken after an accident is said to be on 
the theory that if such precautions could be offered as 
evidence of improper conditions, no one would make 
improvements after an accident. Another argument in 
support of the rule is that evidence of conditions sub- 
sequent, when changes have been made, brings into the 
case collateral matters.’’ 


39 


Defendant submits that the trial judge erroneously ad- 
mitted this evidence and that it was highly prejudicial to 
the defendant. Particularly is this so in the light of the 
uncontradicted evidence that the original switch was in- 
spected and approved by the District prior to being in- 
stalled, and that the new switch was ‘“‘over and above’’ 
the specifications put out by the District pursuant to which 
the job was being done. 


V. 


The Misconduct of One of the Jurors Was Such That the 
Trial Court Should Have Ordered a New Trial. 


Attached to defendant’s motion for a new trial was an 
affidavit executed by counsel for defendant, which recited 
that subsequent to the date when the verdict was received, 
one of the members of the jury advised counsel that during 
the period of deliberations by the jury the question arose 
as to whether plaintiff was receiving a pension from the 
Fire Department. Seeking to obtain such information, the 
juror telephoned the Fire Department and sought to in- 
quire concerning the question, but stated that he was unable 
to talk to anyone who knew anything about it (J.A. 19-20). 


The jurors in this case, as in every case, were instructed 
at every stage of the proceedings that they were not to dis- 
cuss the case with anyone, not even among themselves, until 
the evidence is concluded and they are sent to the jury room 
for deliberation. It goes without saying that it is gross 
misconduct on the part of jurors to attempt to solicit or 
obtain information on their own which has not been pre- 
sented as evidence during the course of the trial. The ac- 
tions of the juror in this case were, of course, in direct dis- 
regard of the Court’s instructions and admonitions and 
were further violative of the oath which was taken to ren- 
der a ‘“‘true verdict according to the evidence.”’ 
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Defendant’s motion for a new trial was denied by the 
Trial Court on the ground that there was no showing that 
any prejudice resulted to defendant as a result of the 
aforesaid actions. It is admitted that generally the cases 
hold that misconduct must result in prejudice before the 
misconduct becomes sufficient in and of itself to warrant 
a new trial being ordered. Defendant submits, however, 
that the danger involved in actions such as these is such 
that misconduct of this nature should in and of itself 
be sufficient to warrant a new trial. It would be almost 
impossible to obtain from a juror who, of course, would 
know that his actions were improper and could subject 
him to contempt charges, a full and detailed recitation of 
everything that he had done in his attempted solicitation 
of information. The defendant does not know but what 
the juror may have inquired of the persons to whom he 
spoke at the Fire Department concerning the operation 
of the doors in question in this case, other doors that may 
have been installed by other contractors, or any other 
details which could directly influence his verdict. Because 
of the possibility of such dangers, and so that the Trial 
Court may have a very concise standard to follow in similar 
situations, defendant respectfully submits that this Court 
should order that the misconduct alleged was in and of 
itself such as to compel the ordering of a new trial. 
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CONCLUSION 


Defendant respectfully submits that for the reasons set 
forth in the various parts of this brief, this Court should 
reverse the verdict and judgment in favor of the plaintiff 
and order that judgment be entered for the defendant for 
the reason that all of the evidence shows that the defendant 
as a matter of law cannot be liable to this plaintiff. In the 
alternative, defendant submits that the very least that 
should be done is for this Court to order a reversal and 
remand the case for a new trial with appropriate instruc- 
tions to the Trial Court as to the issues involved and the 
law applicable thereto which should be presented to the 


jury. 


Respectfully submitted, 


J. JosEPH Baxrse 
H. Mason WEtcH 
J. Harry WELCH 
Aztruur V. Burien, 
Attorneys for Appellant, 
1511 K St., N.W. 
Washington, D.C. 
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JOINT APPENDIX 


Filed Feb. 3, 1955 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 489-’55 


Pavt T. Romer, 1415 Orren Street, N. E., Washington, 
D. C., Plaintiff 


Vv. 


CariraL Propucts, IncorporaTeD, a corporation, 1505 South 
Capital Street, Washington, D. C., Defendant 


Complaint 
(Personal Injuries Through Negligence) 
First Count 


1. Jurisdiction is based on the amount of claim being in 
excess of Toree THovusanp ($3,000) Dollars. 


2. On January 1, 1953, defendant corporation, Capital 
Products, Inc., entered into a contract with the District of 
Columbia designated No. 17630 wherein it contracted to 
supply and install overhead automatic doors equipped with 
delayed time closing switches adjustable and adjusted to 
automatically close said doors three minutes after the doors 
were activated to open. 


3. That included in said contract were doors installed in 
the building of Truck Company No. 13 at 1342 Florida 
Avenue, N. E. 


4, That defendant under said contract installed a delayed 
time closing switch which was inherently dangerous and 
negligently failed to warn users, including plaintiff, of the 
dangers in the use thereof and failed to notify him that the 
said switch might be used with safety only if activated in a 
particular manner. 





2 


5. That on October 5, 1953, plaintiff, acting in perform- 
ance of his duty as tillerman on fire fighting apparatus, 
housed at 1342 Florida Avenue, N. E., activated said switch, 
the door opened, the apparatus moved forward and the exit 
door failed to stay open for three minutes or for a time 
sufficient to allow the exit of the apparatus but came down 
onto the moving apparatus and injured plaintiff. 


6. That plaintiff sustained laceration of upper lip, lacera- 
tion of neck, contusions of face and head, contusions of the 
dorsal and lumborsacral spines and pelvis and aggravation 
of arthritis of the lower dorsal spine, that plaintiff has sus- 
tained permanent injuries incapacitating him from gainful 
employment; that he has sustained large losses for medical 
treatment and loss of earnings; and he will continue to re- 
quire medical care and will continue to suffer loss of earn- 
ings all to his damage. 

Waererore, plaintiff demands judgment against defend- 
ant in the amount of OnE Hunprep THovusanp Do wars. 


Seconp Counr 


1. Plaintiff incorporates paragraphs numbered 1, 2, 3, 5, 
and 6 of the First Count as is fully set forth herein. 


2. That defendant under said contract negligently sup- 
plied and installed a delayed time closing switch which was 
not fit to perform the purpose for which it was installed 
and said switch and the installation thereof was in breach 
of the obligation imposed on defendant by District of Co- 
lumbia Code Title 28, Section 115. 


Wauererore, plaintiff demands judgment against defend- 
ant in the amount of One Hunprep THovusanp Do.uars. 


Rosegt F. Surpxin 
Robert F. Sutphin 
Attorney for plaintiff 
1424 K St., N. W. 
Washington, D. C. 
NAtional 8-4727 
Trial by jury requested. 


oe” “cums Se lum 
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Filed March 9, 1955 
Answer to Complaint 


The defendant Capital Products, Incorporated, a corpora- 
tion, by its attorneys, Welch, Daily & Welch, for answer to 
complaint says as follows: 


First DEFENSE: 


The complaint fails to state a claim against the defendant 
upon which relief may be granted. 


Seconp DEFENSE: 


The defendant, answering both counts, admits the allega- 
tions in Paragraphs Two (2) and Three (3); denies the al- 
legations in Paragraph Four (4) of the First Count and 
Paragraph Two (2) of the Second Count; is without infor- 
mation sufficient to form a belief as to the truth of the 
allegations in Paragraphs Five (5) and Six (6); denies 
each and every other allegation contained in the complaint 
not herein specifically admitted, especially denying any 
negligence. 

We cx, Dany & WELcH 
By: Joun R. Datty 
Attorneys for defendant 
1511 K St., N. W. 





Filed March 19, 1957 
Amended Complaint 
(Personal Injuries Through Negligence) 
Fiest Count 


1. Jurisdiction is based on the amount of claim being in 
excess of Three Thousand Dollars. 


2. On, to wit, January 1, 1953, defendant corporation, 
Capital Products, Inc. entered into a contract with the Dis- 
trict of Columbia designated No. 17030 wherein defendant 
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corporation contracted to supply and install overhead auto- 
matic doors equipped with delayed time closing switches, 
called timers, adjustable and adjusted to automatically close 
said doors three minutes after the doors were activated 
to open. 


3. That included in said contract were doors installed in 
the building of Truck Company No. 13 at 1342 Florida 
Avenue, N. E. 


4. That defendant did install said doors at Truck Com- 
pany No. 13 and the mechanical electrical system designed 
to open and close said doors. That at some time in the 
month of September 1953 the defendant had apparently 
completed its installation, wiring and adjustment, and con- 
nected the mechanical electrical apparatus for use without 
any notice to users of possible hazards. Said installation 
was not accepted by the District of Columbia until some 
time subsequent to October 5, 1953. 


5. That on October 5, 1953 plaintiff, acting in perform- 
ance of his duty as tillerman on fire ladder truck housed in 
1342 Florida Avenue pulled the cord which activated the 
mechanical electrical system, the doors opened, the truck 
moved forward and the door failed to stay open for three 
minutes, failed to stay open long enough to allow the truck 
to pass thru the door, but came down onto the moving 
truck and injured plaintiff. 


6. That defendant had exclusive control over the installa- 
tion of the mechanical electrical equipment, its wiring and 
its adjustment and was under a duty to supply, connect 
and adjust such equipment that said doors would remain 
open for a time period of three minutes. 


7. From the nature of the occurrance plaintiff assumes 
that the said doors could not have closed prematurely and 
to his injury without negligence on the part of defendant 
in the installation, wiring or adjustment of the mechanical 
electrical system or some one or more component thereof. 
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8. Plaintiff therefore avers that on or prior to October 
3, 1957 defendant, by its agents, was negligent in some man- 
ner known only to defendant in the installation, wiring or 
adjustment of the mechanical electrical system, above stated 
or some one or more component thereof and that his injury 
resulted from such negligence. 


9. That plaintiff sustained laceration of upper lip, lacera- 
tion of neck, contusions of face and head, contusion of the 
dorsal and lumbarsacral spine and pelvis and aggravation 
of arthritis of the lower dorsal spine, that plaintiff has sus- 
tained permanent injuries incapacitating him from gainful 
employment; that he has sustained large losses for medical 
treatment and loss of earnings; and he will continue to re- 
quire medical care and will continue to suffer loss of earn- 
ings, all to his damage. 


Seconp Count 


1. Plaintiff incorporate herein paragraphs numbers one 
through five and paragraph nine of the first count. 


2. That in the installation of the said doors and mechan- 
ical and electrical operating equipment defendant was neg- 
ligent in installing, wiring, and adjusting said doors, in 
installing said equipment containing functional parts not in 
harmony with the electrical circuits and in installing a pull- 
cord activating switch not suitable for its purpose. 


3. That defendant was further negligent in that it dis- 
covered facts associated with this installation prior to Oc- 
tober 5, 1953 which made it aware that the said installation 
was faulty in that doors would close in less than three min- 
utes and it knew that doors at Truck Company #13 were 
in full use and likely to cause injury to persons and prop- 
erty yet it negligently failed to disconnect the automatic 
equipment and failed to notify the users thereof, including 
this plaintiff, orally or by sign, that the doors constituted 
a hazard if operated by the mechanical electrical equipment. 
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WHEREFORE on each and both counts plaintiff demands 
judgment against defendant in the amount of One Hundred 
Thousand Dollars. 

Surpxin & Woop 
By: Foster Woop 
Foster Wood 
Attorneys for plaintiff 
1424 K Street, N. W. 
Washington 5, D. C. 
NA 8-4727 


Filed March 28, 1957 
Answer to Amended Complaint 


Comes now the defendant by and through his attorneys 
and for answer to the Amended Complaint filed herein 
states as follows: 


First DEFENSE 


The Amended Complaint and each Count thereof fails 
to state a cause of action upon which relief can be granted. 


Seconp DEFENSE 
First Count 


Defendant admits the allegations of Paragraph 1, 2 (ex- 
cept that defendant avers that the contract was No. 17630) ; 
3, admits that it installed doors at Truck Company No. 13 
and that the installation was not accepted by the District 
of Columbia until subsequent to October 5, 1953 and denies 
the remaining allegations of Paragraph 4. Defendant is 
without sufficient information to admit or deny the allega- 
tions of Paragraph 5 and therefore denies same; defendant 
admits the allegations of Paragraph 6 except that it denies 
that it had such exclusive control after the equipment was 
installed; Paragraph No. 7 being an assumption by plain- 
tiff, defendant is not required to answer same but such 
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allegations of fact as might be alleged therein are denied; 
defendant further denies the allegations of Paragraphs 
8 and 9. 

Second Count 


Defendant adopts herein its answer to Paragraphs No. 1, 
2, 3, 4, 5 and 9 of the First Count; defendant denies each 
and every remaining allegation of the Second Count. 


Turp DEFENSE 


Defendant avers that any injury or damage which plain- 
tiff may have sustained was due to his own negligence or 
his own negligence contributed thereto. 


Fourts DEFEeNsE 


Defendant denies that it was negligent in any respect, 
denies that there was any privity between plaintiff and de- 
fendant and avers that its work was performed fully and 
completely in accordance with its contract with the District 
of Columbia; that the said work was carefully performed 
and reasonably performed and that the equipment used pur- 
suant to said contract was proper equipment and inspected, 
accepted and approved for installation by the District of 
Columbia prior to the time of this accident. 


We ca, Damy & Weice 
By: J. JoserH Bagse 
J. Joseph Barse 
505 Investment Building 
Washington, D. C. 
Attorneys for Defendant 


Filed April 5, 1957 
Order for Amendment to Pre-Trial Proceedings 


The plaintiff having moved for leave to amend the pre- 
trial order herein, it is this 5th day of April, 1957 
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OrpereD, That Plaintiff is permitted to amend his pre- 
trial statement so as to show special damages as follows: 


SpeciaL DAMAGES 


Medical care, Dr. A. R. Tolley $ 310.00 
Medical care, Dr. Laslo Ormandy 575.00 
X-rays 75.00 
Corset 22.00 
Future Medical Care 200.00 $1182.00 
Loss OF EaRNINGS: 
1953—84 days @ $14.25 $1197.00 
Less earnings $1197.00 
1954—First half year @ 5242.00 2621.00 
Second half year @ 5635.00 2817.00 
5438.00 5228.16 
Less earnings 209.84 5228.16 
1955 @ $5635.00 
Less earnings 943.88 4691.12 
1956 @ $5635.00 
Less earnings 3134.72 2500.28 
1957—To March 31 1460.00 


Less earnings 420.00 $1040.00 


Total $15,838.56 
Loss oF Future Earninc Power: 


April 1, 1957 to October 1, 1967, 101% 
yrs. @ $5829.00 per annum $61,204.50 
Less earnings (estimated) 21,840.00 $39,364.50 


To death as per mortality table. 
Loss of earning capacity 101% yrs. @ 2,000.00 per yr. 21,000.00 


Total 60,364.50 

Grand Total 76,203.06 

Further ordered that defendant may have physical ex- 

amination of plaintiff and that plaintiff will sign necessary 

authorization to permit Joseph J. Barse, Esq. to examine 

the file of Firemens’ Retirement Board on plaintiff and to 

examine his income tax returns for the years 1953 to 1956 
inclusive. 

ALEXANDER HoLtzorr 
Judge 


fe 
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Filed May 15, 1957 
Defendant's Instruction No. 4 


The plaintiff has contended in this suit that the defend- 
ant among other things either supplied and installed defec- 
tive equipment or that if the equipment was not defective, 
the defendant installed the equipment in an improper 
manner. 


There has been no evidence in this case to support either 
of these contentions of the plaintiff and therefore in con- 
sidering your verdict you must conclude that the equipment 
which the defendant did install was proper equipment, was 
not defective and was installed in a proper manner. 


Denied 


Filed May 15, 1957 
Defendant's Instruction No. 5 


You are instructed that the defendant in purchasing this 
equipment had an obligation to purchase it from a reputable 
manufacturer. According to the evidence the defendant 
met that obligation and had a right to rely upon the manu- 
facturer’s skill, care and ability in manufacturing the 
equipment and also had a right to rely upon the instruc- 
tions sent the defendant by the manufacturer for wiring 
and installing such equipment. 


Deny 
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Filed May 15, 1957 
Defendant's Instruction No. 7 


The defendant was not under an obligation upon learning 
of the ‘‘human element’’ involved in the operation of these 
timers to see that each individual fireman who might have 
to use the equipment read individual notices of the condi- 
tion. The defendant’s obligation was to see that the appro- 
priate notice was had by the representatives of the District 
of Columbia Government including the representative of the 
Fire Department under whose jurisdiction these doors were. 
If you are satisfied that such notice was had by such rep- 
resentatives of the District of Columbia Government and 
that notice of the condition was not then given by such rep- 
resentatives to the individual firemen and that if you find 
that the absence of such notice was the cause of this acci- 
dent, then you are instructed that failure of the represen- 
tatives of the District of Columbia to convey the notice to 
the firemen constitutes an independent intervening cause 
and relieves the defendant from all liability or responsibil- 
ity to the plaintiff. 


Denied 
Filed May 15, 1957 
Defendant's Instruction No. 8 


If you find that the condition known as ‘‘the human ele- 
ment’? was known by the District of Columbia prior to the 
time of this accident or was such that it could have been 
known by the District of Columbia or any of its employees, 
then your verdict must be for the defendant. 


Denied 
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Filed May 15, 1957 
Defendant's Instruction No. 9 


You ‘are instructed that the defendant is not responsible 
for having caused the condition in this case known as ‘‘the 
human element’”’. When the defendant did learn of that 
condition it had the obligation to act as a reasonable pru- 
dent person would under similar circumstances in investi- 
gating to learn the cause of the condition and in taking 
such steps as might reasonably be taken to correct it, if 
possible, within a reasonable time. 


Denied 


Filed May 15, 1957 
Defendant's Instruction No. 10 


There is testimony in this case that at the time of this 
accident the doors had not yet been accepted by the Dis- 
trict and the contract had not yet been completed. You are 
also instructed that the testimony is that the doors had been 
and were in operation though they were still within a test- 
ing period because the only way they could be tested prop- 
erly was to operate them. If during this period of testing 
the defendant learned of the possibility of the doors closing 
in less than three minutes because of the manner in which 
the switch cord was pulled and if the defendant knew that 
the appropriate District of Columbia representatives had 
knowledge of this condition, you are instructed that the de- 
fendant had a right to rely upon the District of Columbia 
representatives conveying this knowledge to the individual 
firemen and that the defendant was under no obligation to 
disconnect the timers or pull the doors out of service in the 
absence of being instructed to do so by the District of 
Columbia. 


Denied 
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Filed May 15, 1957 
Defendant’s Instruction No. 11 


You are instructed that the defendant upon learning 
of the condition described as ‘‘the human element’’ was 
_ under an obligation to do what a reasonable prudent per- 
' gon would do to learn the cause of the condition and correct 
- it, if possible, within a reasonable time. It was also under 
an obligation during the interim to see that knowledge of 
the condition was had by the appropriate representatives 
of the District of Columbia Government. 


| Jf you find that this accident occurred too soon after 

defendant learned of the condition for the defendant to 
have learned the cause of the condition and correct it, then 
your verdict must be for the defendant. 


Or if you find that the representatives of the District of 
_ Columbia had knowledge of the condition prior to the 
accident and failed to convey that knowledge to individual 


firemen, then your verdict must be for the defendaut re- 
gardless of whether more than a reasonable time may have 
expired between the defendant’s learning of the condition 
and the accident. 


Denied. 


Filed May 15, 1957 
Defendant's Instruction No. 12 


You are instructed that the defendant upon learning of 
the ‘‘human element’? was entitled to a reasonable time in 
which to learn the cause of the condition and to remedy it 
if reasonably possible. In others word, liability to the 
plaintiff will not attach as soon as the defendant learned 
of the condition but only if the defendant failed to exercise 
reasonable care in seeking to remedy it within a reason- 
able time after learning of it. 
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Filed May 27, 1957 
Motion for a New Trial or for Judgment N.O. V. 

Comes now the defendant by and through its attorneys 
and moves that the verdict of the jury be set aside and a 
new trial ordered or in the alternative that the judgment in 
favor of the plaintiff herein be vacated and set aside and 
Judgment N. O. V. be entered in favor of the defendant. 
For reason therefore, defendant states as follows: 


1. The Court erred in denying defendant’s motion for 
a directed verdict made at the close of plaintiff’s case. 


2. The Court erred in denying defendant’s motion for a 
directed verdict made at the conclusion of all of the evi- 
dence. 


3. The Court erred in instructing the jury. 

4, The verdict of the jury was contrary to the law. 

5. The verdict of the jury was contrary to the evidence. 
6. The verdict of the jury was excessive. 


7. At least one of the jurors engaged in improper con- 
duct in violation of the Court’s instructions. 


Wexca, Dany & WeELcH 
By: J. JoserH Base 
J. Joseph Barse 
505 Investment Building 
Washington, D. C. 
Attorneys for Defendant 


Filed May 27, 1957 
Affidavit of J. Joseph Barse 


J. Joseph Barse being first duly sworn upon oath de- 
poses and states as follows: 
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That on Thursday, May 23rd, he commenced a trial be- 
fore Judge Pine in this Honorable Court and was sitting 
in Judge Pine’s Courtroom during the luncheon recess. 
During that time Mr. Eugene Koechert who was Juror 
No. 6 in the case of Romer vs. Capital Products came into 
Judge Pine’s Courtroom and commenced talking to your 
affiant about the case of Romer vs. Capital Products. Your 
affiant stated to Mr. Koechert that he had been shocked by 
the size of the verdict returned in that case and Mr. Koe- 
chert replied that he could see that that was true. Mr. 
Koechert then proceeded to tell your affiant that the jurors 
had had considerable discussion as to the size of the verdict 
which they would bring in in favor of plaintiff Paul T. 
Romer ; that some wished to bring in a larger verdict than 
$40,000.00 and others a smaller verdict; that the question 
had arisen in the jury room of the amount of pension 
that Mr. Romer was receiving from the Fire Department 
and that he, Mr. Koechert, believed it was probably $80.00 
a month. Mr. Koechert further stated that he himself 
attempted to learn the amount of Mr. Romer’s pension by 
telephoning the Fire Department and inquiring what pen- 
sion 2 man would be entitled to who had served for twenty- 
eight years with the Department and was retired on a 50% 
disability. He stated that he was unable to get information 
from any one by phone as to the amount of the pension, 
that he was not able to ‘‘talk to anybody who knew any- 
thing about it’? and that thereafter deliberations were 
resumed by the jury and the verdict in the amount of 
$40,000.00 was agreed upon. 


J. JOSEPH Barse 
J. Joseph Barse 


Subscribed and sworn to before me this 24th day of 
May, 1957. 
Rrra J. THomas 
Notary Public, D. C. 
My Comm. exp. 4/15/59 
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Filed May 31, 1957 
Affidavit of Foster Wood 
District of Columbia, ss: 


Foster Wood, being first duly sworn deposes and states: 
that on Wednesday, May 29th he talked with Mr. Eugene 
Koechert juror number six on the panel; that Mr. Koechert 
denied having telephoned the Fire Department nor made 
any inquiry about pensions, he further stated that where 
the matter of pension had been discussed in the jury room 
on the first day of deliberation, that the matter of pension 
was not discussed the second day of the deliberations. 


Foster Woop 
Foster Wood 


Subscribed and sworn to before me this 31 day of May 
1957. 
Trene P. McFEety 
Deputy Clerk 





Filed June 21, 1957 
Order Denying a New Trial or Judgment N. O. V. 
The Motion For A New Trial or For Judgment N. O. V. 
came on to be heard on June 12, 1957 and counsel for both 


parties having been heard it is, by the Court, this 21st day 
of June, 1957, 


OnDERED, that the Motion For A New Trial or For Judg- 
ment N. O. V. is denied. 


Jas. W. Morais 
Judge 
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Filed July 19, 1957 
Notice of Appeal 

Notice is hereby given this 19th day of July, 1957 that 
the defendant Capitol Products, Inc., a corporation, hereby 
appeals to the United States Court of Appeals for the 
District of Columbia Circuit from the judgment of this 
Court entered on the 21st day of June, 1957, in favor of 
the plaintiff Paul T. Romer. 


Wetcx, Damry & WELCH 


By: J. JosEPH BarsE 
Attorneys for defendant 
1511 K St., N. W. 


Filed July 26, 1957 
Stipulation for Designation of Record on Appeal 


It is stipulated and agreed by and between the parties 
hereto, by their respective counsel of record, that the 
following stipulation will govern the action of the parties 
on this appeal. 


It is agreed that no designation of the record will be re- 
quired by either party in the United States District Court 
for the District of Columbia and that a consent order will 
be submitted to the Court authorizing the transfer of the 
entire record of this Court in the above-entitled matter 
to the United States Court of Appeals for the District of 
Columbia as the record on appeal. 


Wetca, Dany & WetoH 


Br: J. JosepH Barse 
Attorneys for defendant 


Fostes Woop 
Foster Wood 
Attorney for plaintiff 
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Filed July 29, 1957 


Order Authorizing Original Papers to be Included in 
Record on Appeal 


This cause came on to be heard upon the stipulation of 
_ the parties hereto and upon the oral motion of the parties 
' that the original papers in this cause be the record on 
appeal, and having been duly considered, it is by the Court 
this 29th day of July, 1957, 


OrpERED as follows: 


| (1). That all of the original papers and exhibits in the 
- above-entitled matter shall be included in the record on 
| appeal in lieu of copies and the Clerk is directed to certify 
the original records in above cases to the Clerk of the 
United States Court of Appeals for the District of Columbia 
Circuit. 
(2). Upon final disposition of the case on appeal that all 
such original papers and exhibits shall be returned to the 
' Clerk’s Office of the United States District Court for the 
District of Columbia. 


Epwarp A. Tamm 
Judge 
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EXCERPTS FROM TESTIMONY AND PROCEEDINGS 
3 Paul T. Romer, 


the plaintiff, was called as a witness in his own behalf and, 
after being first duly sworn, was examined and testified 
as follows: 


Direct Examination 
By Mr. Wood: 


Q. And, Mr. Romer, were you in 1953 a fireman con- 
nected with the District of Columbia Fire Department? 
A. Attached to Number 13 Truck Company. 

Q. And how long had you been a fireman or connected 
with the D. C. Fire Department? A. 28 years at that time. 

Q. And what position did you occupy? <A. Tillerman. 

QQ. Will you please describe to the Court and jury 
4 just what a tillerman is and what his duties are. A. 

' The tillerman is the man that steers the back of 
the truck to help it get around corners and be more 
maneuverable. 

Q. Now, where is the tillerman’s seat on the truck? A. 
It is back over the rear wheels, mostly. 

Q. Can you tell us approximately the length of a hook 
and ladder truck? A. I think our truck was around sixty 
feet, somewhere around that. 

Q. Now, what kind of a seat was there for you to sit in? 
A. It was a heavy metal tub affair with a rolled edge, 
with a windshield in front of it, and you sit in between 
the beams of the aerial ladder. 

Q. Now, when you would be sitting in this bucket seat, 
what would be the position your feet would be in? A. My 
feet would be straight in front of me with my legs flat on 
the floor of this tub. 

Q. And would you have a wheel in your hand? A. The 
wheel, the driving wheel, yes, right in front of me. 

Q. And that steered the rear wheels of the truck? A. 
Yes, steered the rear wheels of the truck. 
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Q. Now, could you tell us about how high up this bucket 
seat would come in relation to your back? A. It 


9) would come right across here (indicating) about mid- 
back. 

* ee e Aa = ? * * * * 

6 Q. Now, what were your duties besides operating 


this tillerman affair and guiding the back of the 
truck? What other duties did you have to perform? A. 
See that the truck was together with the drivers; see that 
the truck was always ready for service, that it was in proper 
working condition, kept clean. 

Q. What were your duties when you went to your fire? 
A. To raise and lower ladders; rescue work, if there was 
any to be done. 

Q. Were part of your duties to climb ladders? A. Climb- 
ing ladders; putting in extra hose lines; chopping wherever 
there was chopping needed; and pulling walls wherever pull- 
ing walls was needed. 

Q. Now, in relation to your work, were you required to 
attend drills? A. Yes, sir, we had weekly drills for the 
apparatus outside, which consisted of raising all the ladders 

on the truck, the aerial ladder, and all the ground 
7 ladders, raising and lowering them, carrying them 

from one position to another; carrying hose lines up 
ladders, demonstrating the method of them; demonstrating 
the method of using all of the appliances such as the life 
net and the power belts, power ladders, the scaling ladders 
and the tying of knots. 

Q. Now, were you able to carry out and fulfill all of your 
duties as a fireman? A. I had no troubles, no, sir. 

Q. Now, did you have any arthritis or arthritic pains? 
A. Not that I know of, no, sir. 

Q. Did you have any pains of any kind at that time? 
A. I had no pains whatever. I do believe that if I had of 
had pains I couldn’t have done the work that I was doing. 


* * * B a a cd e @ * 
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Q. And you were at all times able to carry on your 
duties without any pain or suffering of any kind? 


The Witness: Well, I never suffered any pain from my 
back or arthitic pains such as I have now. I put my 30 
days in at the drill school, which is very rigorous. And I 
believe if I had of had a bad back or arthritic pains, that 
would have showed up then. 


11  Q. Mr. Romer, did there come a time when there 
was an electrically operated door installed in your 
fire house, number 13, Fire Truck No. 13? A. There were 
electrical doors. 
Q. By the way, where was that fire station located? 
12 A. 1342 Florida Avenue, Northeast. 
Q. And what was that known as? A. Ten Engine, 
Thirteen Truck. 

Q. Now, you say that they did install these electrically 
operated doors? A. Yes, sir. 

Q. Now, prior to the installation of those doors, what 
type of doors did they have? A. We had a mechanically 
operated door. They were hung from the side and they 
had big coil springs on the hinges. You pulled a cord and 
it would open the door and they were known as the Grether 
automatic door opener, I think it is that. 

Q. Who would cause those doors to open? A. The tiller- 
man would operate those doors. 

Q. In what manner would you open those doors? A. By 
pulling a release cord. 

Q. Was that back there attached to the ceiling with a 
cord dropping down to where you sat? A. It was over the 
tiller’s seat, the cord running to the front doors from the 
back of the truck, yes, sir. 

Q. So that you would pull that cord and the doors would 
open? A. That is right. 

Q. Now, when these other doors were installed, can you 
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13 _— tells us about when they were installed? A. Some- 
time in the summer. [I can’t recall the exact date. 

It was in the summer of 1953. 

_ Q. Now did there come a time when you were instructed 

on how those doors were operated? <A. Yes, they— 

_ Mr. Barse: Just a minute. The question calls for a yes 

or no answer. I object to anything further at this time, 

until another question is pending. 

- The Court: That would be the best way to do it. 


By Mr. Wood: 


Q. What is your answer, yes or no? A. Yes. 
_ Q. Who gave you those instructions? A. They—he must 
have been an electrician. He was the man that installed 
the door, the automatic timers and switches. 
' Q. And what instructions did he give you? 

Mr. Barse: I object. Until it is shown that that man was 
an employee or agent of the defendant, the testimony would 
not be proper. 


' The Court: Well, the witness has said he is the man that 
installed the timers. He thought, and he said he must have 
been an electrician. 
The Court: He must have been an electrician but 
14 ~_—si+ihe said definitely he was the man that installed the 
timers. 
I think that permits him to state it. 


By Mr. Wood: 


' Q. Now, what did he state to you, Mr. Romer? A. Well, 
to open the doors you pull the release cord, the cord over 
the seat. That in turn would set in motion the timer and 
open the doors and time the doors. If you were to be de- 
layed any length of time in the house or that you thought 
it would be too close to three minutes, you would reach up 
and pull the cord again and that would extend it for three 
minutes from that time. And he said as far as that was 
concerned you could go all day long that way with just 
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holding the doors open so there was no worry about the 
doors coming down too soon on you. 

There was nothing mentioned as to the way to pull the 
cord or anyhting about it. 

Mr. Barse: I object to it. He is only testifying to 
what was said. 

The Court: Yes, I think that is proper. 


By Mr. Wood: 


Q. Did he state how long the doors would remain open 
if this cord were pulled? A. Three minutes, yes. 

Q. Now, when an alarm sounded, what then was 

15 the routine procedure? A. Well, of course, you first 

' ascertained whether we were to respond or not. If 

we responded, we immediately got into our clothes, our 

turn-out coat and boots, and then got upon the apparatus. 

When the apparatus was ready the motors were started and 
we went out. I released the doors and we went out. 

Q. Now, what were your instructions as to when you 
were to pull the cord to open the doors? A. Well, as to 
having any explicit instructions, we never had any. But 
we always waited until the motors were running and the 
officer was in position so that there would be no delay—we 
would get out of the house in time. 

Q. And how about the other firemen on the truck? A. 
Well, they would have to be in their positions, too, yes, sir. 


16 Q. Now, was there an alarm or was this hook 
- and ladder sent out on the 5th of October, 1953? A. 
It was. 

Q. And about what time was that? A. It was somewhere 
around 11 o’clock in the morning. 

Q. Now, prior to that had you pulled this cord and opened 
those doors? A. We had used the doors several times, 
yes, sir. 

Q. And on those occasions would the doors remain open 
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until the truck had gotten out? A. The doors apparently 
worked fine, yes, sir. 

Q. Now, on the 5th of October, 1953, you say that the 
truck was sent out on a call? A. We were having clothing 
inspection and an alarm came in for Seven Truck to re- 
spond. Of course, when the alarm came in we responded 
to the apparatus floor, that is, where the apparatus is. We 
were upstairs at the time. 

Q. How did you come down? A. Slid down the poles. 

And we found that we were not supposed to respond, due 
to respond. And, of course, we stood around talking and 
a short while afterward Seven Truck went out of service 
and we were sent to fill in for them. 

Immediately we all got on the apparatus. There 

17 ~+=was no hurry or anything; everybody was right 

there. We got on the apparatus and when the motors 

were running and the officer was ready, I opened the doors 
and we started out. 

Q. Now, how many firemen were on the hook and ladder 
at that time when you pulled the cord? A. It was the 
driver, the officer in charge, myself, and two men on the 
side, I do believe—it could have been three—I don’t re- 
member rightly. 

Q. You say you pulled the cord? <A. I pulled the cord 
that operated— 

Q. What happened then? A. The doors opened and the 
truck started forward. 

The first thing I knew that something was wrong, I heard 
Lieutenant Mowatt. He was hollering and making a lot 
of noise. Then I looked up and I saw the doors were com- 
ing down. 

Of course, we have an arched doorway, a double arched 
doorway that is up about six or seven feet, which the truck 
must pass through before it clears the outer door. 

The two men on the side created a little problem inas- 
much as that if the truck might not track properly out the 
door and mash them against the side of the truck and the 
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building. We only had about a foot, I imagine, clearance 
on each side of the truck. 
The door came down and slid along the top of the 
18 — ladder and hit the front of the bucket and splintered 
out. 

A brace across the door came down and caught me under 
the chin and bent me backward over the seat until I had 
passed out of the building. And then finally it slid off of 
my chin and I bounced around quite a bit. 

I tried to stop the truck with the buzzer, but of course 
with the siren going and watching for the traffic I imagine 
it went unheeded—or I don’t know. 

Q. You say you did ring the buzzer? A. I pushed the 
buzzer; that was one of the first things that I did. 

Q. And did you remain there to guide the truck out of 
the fire house? A. I remained in the seat until it went 
through the door, yes, sir. 

Q. Now, were you unconscious or do you know? A. I 
might have been momentarily—I don’t recollect. 

Q. Did you get out of the bucket seat then? A. Well, 
immediately after it went through the door, the noise and 
everything, the truck stopped. They were all on the side 
of the apparatus wanting to help me and I asked them to 
wait'a minute and I would try to get out myself. 

They had called a rescue squad ambulance and I couldn’t 
get out. The ambulance arrived and they picked me out 

and set me in the stretcher and lowered me on to the 
floor, and then into the ambulance and to the hospital. 


a & ® * * * * & & 


Q. Now, you say that you were in the hospital for 
eight days. Now, then, at the end of that time you 

were released to go home? A. Yes, sir. 
Q. And who treated you after that? A. Doctor Benja- 

min Dean was a doctor. 

Q. And what was your condition after you had left the 
hospital and went home; physical condition we are speaking 
of? A. Well, I was getting these pains across my hips and 
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my legs. Then, of course, my back bothered me, too. I 
would go to the clinic and they were giving me this electric 
heat treatment. 


22 Q. Now, tell us, Mr. Romer, did you continue to 

be treated by Doctor Dean of the Fire Department 
physicians? A. Well, as I was going to say, other than 
that, Doctor Dean continued these heat treatments. 

You had asked me about the treatment I was receiving. 
I was explaining to you the treatments that I received. 

But I went to the clinic every day with the exception of 
Sundays and holidays for somewhere in the neighborhood 
of a month. 

Q. Now, were you able to continue to fulfill your duties 
asafireman? A. No, sir, I couldn’t. 

Q. Why not? A. I couldn’t. The exercise—well, I just 
couldn’t; that is all. 

Q. Well, can you tell me why? A. Due to the accident 
I couldn’t lift those ladders. I couldn’t—I knew that I 
couldn’t. 

Q. Now, did there come a time when you retired? A. 
Yes, sir, after Doctor Dean treated me for a length of 
time, and I still—I was still complaining about my injuries. 
He retired me. 

Q. And what was the basis of your retirement as 
23 to disability? A. They classed it as fifty percent. 
Q. Fifty percent what? A. Disabled. 


Q. When did you retire with fifty percent disability? 
A. That was March 1, 1954. 

Q. Now, from the date of the accident, October 5, 1953, 
until the time of your retirement, did you perform any 
services for the Fire Department? Did you perform any 
services for the Fire Department? A. From the time of 
the accident until I retired? 

Q. Yes, sir. A. No, sir. 
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26 | Q. Well, how long did you continue to have treat- 

ments for these injuries from Doctor Dean; to about 
when? A. Until I retired, until I was— 

Q. That would be in March of 54? A. March of 1954. 


36 Cross Examination 
By Mr. Barse: 


37 Q. I believe you said that after this accident you 
were in Emergency Hospital for a period of some- 

thing like eight days; and then you were released at home 

and you went to Doctor Dean at the clinic for electric 
heat treatments. Did you continue going to the clinic 

38 for treatments right up to the time you retired? A. 
Yes, I did. 

Q. Did you ever receive any treatments other than 
electric heat treatments at the clinic? A. Only for a nervous 
condition that I had developed. 

Q. You are making no claim in this case for a nervous 
condition, are you? A. Well, you asked me about any other 
treatment. 

Q. Yes. A. Well, that was the only other other than the 
heat treatment. That was the only other. 

Q. Well, I am asking you now whether you are making 
a claim for a nervous condition? A. No, I have made no 
claim for that. 


es ée e * * * * & * 2 


42 Q. I believe you testified yesterday that Doctor 
Dean retired you from the Fire Department on the 
basis of a 50 percent disability as of March 1, 1954; 
is that correct? A. That is what my record 
43 has, yes. 
_ Q. Well, is that what your recollection of it is? 
A. It is on my record, yes, sir. 
Q. Do you remember that that is what the record shows? 
A. Yes. 
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Q. Does the record also show the reason for the dis- 
ability? A. Yes, for disability concurred—for disability 
concurred in the line of duty, I believe is the wording on 
the paper. 

Q. Do you know whether the record recites what the dis- 
ability is? A. I don’t recollect, no. 


Q. Mr. Romer, do you know the reason for which 
you were retired? A. For injuries due to—let’s see— 
disability concurred in line of duty. I think that is 
the wording of my papers. 

Q. Do you know what the injuries were leading to that 
disability? A. That, I don’t recall. 

Q. But you do recall that it was disability incurred in 
the line of duty? A. That is what the papers stated, 
yes, sir. 

Q. Do the papers say anything about injuries producing 
that idasibility, whether the injuries are specified as to 
type or not? A. That, I don’t recall. I don’t remember. 

Q. Were you ever notified that the reason for your 
retirement or the cause of your retirement was osteo- 
arthritis of the dorsal spine? A. I understood that that 
is what I had, but that had no bearing on the retirement. 

Q. And you deny that that was the cause of your re- 
tirement? A. It was for disability concurred in the line 
of duty. 


Q. When you were notified to appear before the 
retirement board, you were also advised or informed 
that Doctor Dean had to make a physical examination in 
connection with that appearance, weren’t you? A. He was 
the doctor that instigated my—he had said that he had done 
what he could for me and that the only thing for him was 
to retire me; that if I wasn’t able to return to duty he 
would have to retire me. 
Examinations were made by Doctor Dean all the time. 
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Q. You said yesterday that you retired because you 
couldn’t fulfill your duties as a fireman after this accident. 
Did you ever try? A. I never returned to duty, no, sir. 

Q. Did you ever ask to return to duty? A. No, sir, 
I did not. 

Q. At the time of the hearing before the retirement 

board, did you ask that you be allowed to remain 
53. with the Fire Department but placed on lighter work, 

desk work, or something like that? A. No, sir, I 
didn’t. 

Q. Is it your understanding of Doctor Dean’s examina- 
tion and reports concerning your retirement that he con- 
sidered you 50 percent disabled for any type of work, or 
50 percent disabled for a tillerman’s job. A. The 50 per- 
cent disability—I don’t know what it covered. I should 
think it meant for my duties as a fireman. A tillerman is 
not only a tillerman; he has to fight the fire the same as 
any other man. He has to climb ladders. He has to 
earry the ladders. He has to handle hose lines. Being 
a tillerman—that is a little extra duty thrown on top of 
your being a fireman. 


Q. You don’t feel you are 50 percent disabled from doing 
any type of work, do you? A. Yes, I do. 


34 Q. And you never applied for you employment 

with the Fire Department to be continued and your 
being assigned to a desk job or lighter duty job elsewhere? 
A. You don’t apply. If they have a position for you, they 
will give it to you. 


Q. As a matter of fact, Mr. Romer, isn’t it true that you 
did not retire for disability but you retired under the 
retirement program? 

Mr. Wood: I object, Your Honor. 

The Court: Well, I should think the records of the Fire 
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Department would definitely show on what basis his retire- 
ment was authorized by the Commissioners. 

Mr. Barse: He has testified here, Your Honor, on a 
half dozen occasions he retired for disability. 

The Court: Yes. 

Mr. Barse: I expect to show he testified on prior occa- 
sions that he retired not for disability but under a retire- 
ment program. 

The Court: He stated he retired for 50 percent disability. 

Mr. Barse: That is what he stated here, ‘‘incurred in 

line of duty.’’ That is what he stated here. I ex- 
5h) pect to show by earlier testimony he stated just 

the opposite; that he did not retire for partial dis- 
ability but he retired under the retirement program. 

The Court: All right, I will let you interrogate him 
on it but I should think the actual fact could be disclosed 
by the records. 


By Mr. Barse: 


Q. Do you remember my question, Mr. Roper? A. No, 
sir, I don’t. 
Mr. Barse: Would you please read it, Mr. Harrison? 


(Pending question was read by the reporter.) 
The Witness: No, sir, I retired under disability. 
By Mr. Barse: 


Q. I will ask you if you remember these questions and 
answers in a deposition I referred to earlier: 


“‘Q. You are now receiving a retirement—”’ 
Mr. Wood: I object. May we approach the bench? 
The Court: Yes, I think you may. 


(At the bench:) 


The Court: I am doubtful about giving in evidence any 
money he receives as a retirement pay. 

Mr. Barse: I understand what Your Honor’s reasons 
or feelings on that ruling are, but under these circum- 
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stances I think that it would be justified. I will refer Your 
Honor to the deposition and the specific questions and 
56 answers, which are these: 


‘“‘Q. You are now receiving a retirement pension? 

“*A. Yes. 

‘‘Q. Are you also receiving some pension for disability? 

“*A. No. 

**Q. What does your retirement income amount to? 

‘CA. Half-pay. It is $200; half pay of the base pay. 

‘*Q. Is that based on your retirement program to which 
you contributed or is that based on any disability which 
occurred while you were working in the Fire Department? 

‘‘A. No. That is based on the retirement program.’’ 


The Court: Well, that measures the compensation. 

Mr. Barse: But there he denies that he is receiving 
anything for disability, and here he said that he was retired 
because of disability. 

The Court: Well, isn’t it possible for him to be retired 
because of disability and still receive the compensation that 
might be provided in the retirement program? 

Mr. Barse: No, sir, not under the circumstances here. 

The Court: I don’t understand it, then. I mean if 
57 a man is disabled, can’t he be retired and doesn’t he 
get the benefit of the pension program that he has 

been contributing to? 

Mr. Barse: Under the Fire Department program, if 
he is disabled he is retired under a disability program and 
receives a certain portion of his salary based upon his 
disability. It has nothing to do with the retirement pro- 
gram to which he has contributed. 

The Court: What happens to the program that he has 
contributed to? 

Mr. Barse: I know—I don’t believe that is refunded to 
him. I don’t know about that. But if he retires under a 
retirement program, the amount he receives is deter- 
mined by— 
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The Court: I think the critical thing here for this case 
is whether or not he was retired because he was disabled. 
And I think we had better go into that in a fashion that 
won’t bring out any pension that he receives because I 
don’t believe that is admissible in litigation in damages. 
I think that would be error. 

Mr. Barse: Normally I agree with Your Honor. I think 
where it is tied up with the other as to whether he was 
receiving it as a disability retirement, I think it goes to 
credibility. 

The Court: I don’t think what his retirement yields is 

material here. I do think it is material—it has been 
58 made material in this case as to whether or not 

he was retired by reason of the fact that he was 
disabled, but I think that can be established by the records 
of the department. 

What he is talking about here is what he gets, what he 
receives, and I don’t think that is admissible. 

Mr. Barse: Normally I agree with you, it is not. 

The Court: I don’t think I can make it so. 

Mr. Barse: Except in the relatively rare case where 
that fact alone goes only to credibility. 

The Court: I don’t think then it makes it admissible. 

Mr. Barse: Of course, I will have to take an exception 
to it. 

The Court: You have to challenge the credibility on a 
material issue in the case, and what he gets from a pension 
is not a material issue in this case. 

Mr. Barse. But a material issue is whether he retired 
for 50 percent disability. 

The Court: That is right and that can be established. 

Mr. Barse: But here he testified he did not retire under 
a disability program but under the retirement program. 

Th2 Court: Under the program, yes. But it can be 
established easily as to whether he was disabled or not. 

Mr. Barse: Certainly the record will show one thing; 
but if he testifies to another thing, I think that is material 
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to our case and it goes direct to the credibility. 
59 The Court: I won’t let you question him on what 
proceeds he gets as a result of it. 
Mr. Barse: I don’t want to question him about the 
proceeds. 
The Court: But you are doing it by reading that ques- 
tion and answer. 
Mr. Barse: There is no way around that. 
The Court: Except to leave it out. 
Mr. Barse: Of course, I am bound by Your Honor’s 
ruling. I don’t think we need pursue it any further. 


69 Q. You testified yesterday that sometime perhaps 
in August, perhaps in September, of 1953 an elec- 
trician gave you certain instructions or directions on how 
to use these doors; is that correct? A. That is right. 
Q. Do you know that man’s name? A. No, sir, I don’t. 
Q. Have you ever been advised what his name is? A. 

I think I have heard it; I don’t know. 

Q. I asked you that same question at the last trial, 
didn’t I? A. I believe you did. 

Q. And did you tell me at that time his name was 
Robert Pieri? A. I had heard of it. 

Q. You know that is who it was, don’t you? A. No, I 
can’t associate the name with the man. 

Q. Where did you learn the name ‘‘Robert Pieri,’’ from 
your attorneys? <A. No, sir, I have heard it from the— 
well, I imagine it was my attorneys. 

Q. Why was it that Mr. Pieri explained to you that if 
you pulled this cord once and then were delayed leaving 
the firehouse, if you pulled it again the apparatus would 

reset for another three minutes? A. We were con- 
70 cerned about the doors, naturally, in case there 
‘was a delay. He explained that the doors—we had 
nothing to worry about, that as long as you pulled the 
cord the doors would open and remain open for three 
minutes. However, he said if there was any trouble that 
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you were delayed, if you would pull the cord again it would 
go from the time that you pulled the cord for another 
three minutes and it would continue that way indefinitely. 

Q. So you asked him what you should do if you were 
delayed? A. We all asked him. We were talking to him— 
what I mean is talking about different things while he 
was there about the doors, how they worked. The man was 

in the house for sometime and we got to talking to him. 
'  Q. Is it possible, Mr. Romer, that on October 5, 1953, 
- when you went out on this alarm that the truck was delayed 
- in leaving and you didn’t pull the cord for the extended 
time? A. No, sir. 

Q. You are certain of that? A. I am positive of that. 
There was no delay. 


s * & & * s 
Thereupon 
John R. Mowatt 


was called as a witness by and on behalf of the plaintiff, 
and, after having been first duly sworn, was examined and 
testified as follows: 


Direct Examination 


Q. Please state your full name, Captain. A. John R. 
Mowatt. 

Q. Are you with the District of Columbia Fire Depart- 
ment? A. Yes. 

Q. What is your title? A. I am Captain of Number 8 
Engine Company. 

Q. On October 5, 1953, were you with the Fire Depart- 
ment? A. Yes. 

Q. And what was your position at that time? A. I 
was Lieutenant at Engine 10. 

Q. Where is Engine 10 located? A. 1342 Florida Avenue, 
Northeast. 

Q. Is Truck Company 13 in the same building? A. Yes. 
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Q. At that time I believe you were a lieutenant? 
A. Yes. 
76 Q. Prior to October 1953 were some electric auto- 
matic doors installed? A. Yes. 

Q. Do you recall when they were installed; just about 
approximately? A. No. I do not recall the exact date; 
just ahead of October. 

Q. Could you tell us was it a matter of a few months? 
A. I think it was a couple of months, yes. 

Q. Did there come a time after they were installed that 
they were put in use, or the firemen were using them? A. 
Yes, we were using them. 


5 . Sd % * & ® & * * 


80 After the turntable of the truck had about cleared 

the door the door started to come down again; and 
T hollered as loud as I could. I was standing there watching 
it; and the door came down as far as the metal ladder on 
the truck and skidded right down the metal ladder until 
it comes to what they call the bucket seat in which the 
tillerman sits with the wheel, and that went through the 
door clearing the bottom of the door out. A two by six—at 
one time it might have been planed down, but it was a 
two by six piece of timber, and right through the center 
of the door, tearing the windshield and all over the bucket 
seat, and bending Mr. Romer back; almost laid him out 
straight in the seat. 

After the truck went through the door, the driver no 
doubt realized something happened, he stopped right away. 
I ran down there and climbed up on the truck and picked 
Mr. Romer’s head up. He was lying back. He was in a 
dazed condition. I asked him whether he was hurt and he 
complained about his back. Another man had climbed up 
on the other side in the meantime. He had a couple of cuts 
on his face. 
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81 Q. Captain, did you see the door raised before 
the truck left? A. Yes, the door went up. 
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Q. How long would you say the door was up before it 
started to come down? A. I would judge about one minute. 


Q. From the time that you slid down the pole 
until the time that this accident occurred, between 
those two periods, how much time elapsed? A. I would 
say it wasn’t much around over a minute; a minute or 
maybe a little better, the time I come down to the floor 
until it happened. 
& * e * % a * 


87 Walter Leo Nelson 


was called as a witness by and on behalf of the plaintiff, 
and, after having been first duly sworn, was examined and 
testified as follows: 


Direct Examination 
By Mr. Wood: 


Q. Will you please state your full name. A. Walter 
Leo Nelson. 

Q. Where do you reside? A. 8230 Bradley Boulevard, 
Bethesda 14, Maryland. 

Q. What is your vocation? A. Mechanical engineer. 

Q. Where are you employed? A. Building and Grounds 
in the District government. 

Q. How long have you been employed by them? A. 
Eighteen years, approximately. 

Q. Did you in September of 1953 accompany Mr. Cum- 
mings of Capital Products Company on an inspection trip 
in regard to certain overhead doors that had been installed 
by the Capital Products Company? A. I can’t say the 
exact date, but I made a punch list previous to the time 

that Mr. Cummings and Chief Clark made a final 
88 inspection at these engine houses. 
Q. You said you made a punch list? <A. Yes. 

Q. May I see that? Do you have that with you? A. I 

think the court has this record, sir. 
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Q. Ihand you this paper. A. That is the punch list, yes. 

Mr. Wood: Do you have any objection to this being 
marked? 

Mr. Barse: We can establish the date. I have no 
objection. 

Mr. Wood: I understand there is no objection, so I 
will just have this marked as an exhibit. 

The Court: Are you offering it in evidence? 

Mr. Wood: Yes. 

The Court: If there is no objection I will admit it. 

The Deputy Clerk: Plaintiff’s Exhibit Number 3. 

(Thereupon, punch sheet, 2 pages, was marked for 
identification as Plaintiff’s Exhibit No. 3, and was received 
in evidence.) 


By Mr. Wood: 


Q. I will first ask some questions and then identify it. 

I will hand you this which has been marked Plain- 

89 tiff’s Exhibit Number 3 and ask you if that is what 
you are referring to as a punch list? A. Yes. 

Q. What do you mean by a punch list? A. Items that 
are more or less defective; items mentioned to comply with 
the specifications; items that we have a problem in trying 
to get them to work in accordance with the specifications. 

Q. That letter which you have and you refer to as a 
punch list, that is a copy of what? A. That is my copy 
of items that I called to the attention of the Capital Prod- 
ucts Company to get corrected so that we can hold a final 
inspection and then the contractor can request the final 
payment and it will be authorized. 

Q. What was done as to the original of that letter? 
A. These items were all corrected satisfactorily and we 
held a final inspection. 

Q. You did not understand. I say what was done by 
you with the original of that letter? That is a copy of an 
original, A. This is my copy. The original went to the 
Capital Products people. 
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Q. When was that mailed to them? A. September 25, 
1953. 

Q. I notice that you have this phrase which I will 
90 point out to you, ‘“‘adjusting sequence of automatic 
features.’? A. That is correct. 

Q. What did you mean by that? A. That meant that we 
were having difficulty with the timer in getting it to set 
up in order to have it operate in sequence with what the 
policy of the Fire Department was set up for, three minute 
intervals. 

Q. You are speaking of a timer. Will you please explain 
a little more; a timer on what? A. On the mechanism in 
connection with the overhead doors; that is, the features 
was so specified that a timer was arranged that when the 
alarm came in and the apparatus would respond, the timer, 
which was associated with the mechanism of the doors, 
was operated with a cord which came from the timer which 
was supported from the ceiling, overhead, and that street 
apparatus responded and left the station, especially in the 
winter time. That is the main feature of it, that the doors 
would close automatically and then when the men came 
back from a fire, or whatever it might be, the station would 
be warm; otherwise, if the doors were left open the engine 
house would cool off. That is the feature of the automatic 
timer in connection with these doors. 

Q. I know that you have here Engine Number 10. A. 
That is right. 

Q. Where was that engine house located? A. 
91 Florida Avenue. 

Q. Did that mean in regard to Engine House 10, 
also? A. Wait! I beg your pardon. Engine House 10 
was Truck 13, and that is Florida Avenue; yes. 

Q. So that when you spoke there of Engine House Num- 
ber 10 were you also referring to Truck Number 13? A. 
All of the engine houses had this same automatic feature, 
the timer; and each one of the houses where this timer was 
installed was giving us trouble. 
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Q. On Engine House Number 10, that has two doors? 
A. That is right. 

Q. Is that right? A. Yes. 

Q.' One door is for the engine which is connected with 
Engine House Number 10— A. That is right. 

Q. —and the other door is for the truck company known 
as Truck Number 13? A. That is correct. 

Q. In your letter there, were you referring to them 
adjusting the timers on both of the doors at that address? 
A. Yes, all the doors. 

Q. All the doors? A. Yes, all the doors. 

Q. Why did you wish them adjusted? A. Because 

92 the way that the timer was acting it was coming 

down before the three-minute intervals; and it was 

a possibility that the men or the apparatus wouldn’t have 

a chance to get outside the building before the doors and 

timers were Jumping the sequence and the doors were 
coming down. 

Mr. Wood: At this time, Your Honor, may I read extracts 
of this letter to the jury? I will read it all, if you wish; 
however, it is rather long and I am only interested in parts. 
Do you wish me to read the entire— 

Mr. Barse: It is entirely up to you. 

Mr. Wood: As I said, much of it is not material to this 
case; and in order to save time I will just read portions 
of this. 

This letter is dated September 25, 1953. It is addressed 
to the Capital Products, Incorporated, 1505 South Capitol 
Street, Washington 3, D.C. 


‘¢Subject : D. C. Fire Engine House Overhead Doors. ...’’ 


It says: 


“‘Gentlemen: Your attention is invited to the following 
items that require consideration before final approval of 
the work can be given, namely; .. .”’ 
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and then it says: 


93 ‘‘Engine Company Number 19. Pennsylvania 
Avenue. ...”’ 


And under that heading there are various items such as: 


‘Paint exterior of doors and trim. 
‘‘Repair stucco work on exterior of building. . .’’ 


and other items similar to that; but down near the bottom 
it has as one of the items: 


‘‘Adjust timing sequence of the automatic features.’’ 
Then it has: 
‘*Engine Company Number 10.’’ 


Then in pencil it says— 

The Witness: I beg your pardon. That is something 
I put on. 

Mr. Wood: Then under ‘‘Engine Company Number 10’’ 
there are various items, such as paint, and so forth; but 
then it has: 


‘‘Adjust timing sequence of the automatic features.’’ 


Under ‘‘Engine Company Number 18’’ there are other 
items; and then it has there: 


‘¢ Adjust timing sequence of the automatic features.’’ 


Under ‘‘Engine Company Number 21’’ there are 
94 various items; and then: 


‘Adjust timing sequence of the automatic features.’’ 
And under ‘‘Engine Company Number 15’’: 

‘‘Adjust timing sequence of the automatic features.’’ 
This letter is signed ‘‘ Walter L. Nelson’’. 


Q. Mr. Nelson, I believe you say this letter was written 
on September 25? A. Yes. 
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Q. Did there come a time when you went out to inspect 
some of these doors with a representative of Capital 
Products Company? A. Yes. 

Q. When was that? A. Oh, gee, I didn’t keep that date; 
but it was after that. I imagine maybe three weeks after 
that. 

Q. Three weeks? A. Possibly; yes. I haven’t got that 
date; but it was after that letter because those items were 
corrected satisfactorily; and I made arrangements to— 

Mr. Wood: You may cross-examine. 


95 Cross Examination 
By Mr. Barse: 


Q. Mr. Nelson, what are your duties with the District 
of Columbia? A. As mechanical engineer I am responsible 
for all the mechanical features in connection with the 
projects that are constructed, or any alterations, repairs, 
built by the Buildings and Grounds; not the building in- 
spection, now; that is, the public buildings; but just the 
buildings and grounds of the District government. 

Q. One of those projects was the installation of doors 
at fire houses made by Capital Products? A. That is 
correct, sir. 

Q. In connection with the contract Capital Products had 
with the District of Columbia back in 1953 to install these 
overhead doors and timing features, et cetera, prior to 
actual installation of any equipment were plans submitted 
to the District? A. Yes. 

Q. Were those plans that were submitted such that they 
would show the types of installations to be made? A. Yes. 

Q. Were those plans submitted in the District in this case 

approved by the District? A. Yes. 
96 Q. After the plans were approved I assume Capital 
Products was able to commence work? A. They 
commenced work before the plans were approved because 
of the features that they have to do in order to make 
preparation for whatever they have to furnish to fit the 
conditions. 
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Q. Then the work would proceed in accordance with the 
plans they had submitted; is that correct? A. In this case, 
you see, it was alterations to the buildings. They could 
start immediately and make those alterations. 

Q. In connection with the installation of the new doors, 
and the timers, and things such as that, approval was given 
prior to their installing those, was it not? A. That is 
correct, yes. 

Q. The equipment, the timers and switches and things, 
were they submitted to the District of Columbia for inspec- 
tion and approval prior to being installed? A. Only inso- 
far as what the shop drawing of the doors and the mech- 
anism as the Capital Products intended to furnish as by 
the Rowe Manufacturing Company, I believe it is, of Gales- 
burg, Dlinois. 

Q. The District knew whose timer was to be used? A. 
Well, is to be furnished by the Galesburg people. 

Q. The Rowe Manufacturing Company? <A. The 
97 Rowe people, yes. 

Q. The District knew that Capital Products was 
not going to furnish it? A. That is correct. It is right 
here on the shop drawing. I have a copy of the approved 
shop drawing. 

Q. The District knew, of course, at the time they were 
to be installed it was a Rowe Manufacturing Company 
timer? A. As furnished by them. 

Q. As a matter of fact, that timer was submitted to the 
District for approval and the District approved it? Is 
that correct? A. Under this shop drawing it was approved, 
yes. I would say yes because they have a notation here 
where the timer is mentioned in connection with these 
overhead doors. 

Q. I will ask you, Mr. Nelson, if you remember a deposi- 
tion that was taken by the plaintiff in this case on October 
14, 1955? Mr. Foster Wood was present, the gentleman 
here in court today representing the plaintiff, and Mr. 
John R. Daly was present representing the defendant. 
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Do you recall being asked this question and giving this 
answer: 
Mr. Wood: What page? 
Mr. Barse: Page 15. Excuse me. 
Mr. Wood: ‘‘Question: Who selected the make of the 
electrical switch which was used? 
98 . ‘*Answer: The Municipal Architect’s Office; Build- 
ings and Grounds. That timer was submitted to the 
District for approval; and the District approved it.”’ 
The Witness: That is correct. 


By Mr. Barse: 


Q. That is correct? A. That is still correct in connection 
with these shop drawings. 

Q. What work was Capital Products supposed to be do- 
ing in these fire houses in addition to installing the over- 
head doors and timers? A. They had to make alterations 
to the buildings in order to accommodate the doors, and 
also any necessary arrangements in order to support the 


tracks and do the electrical work in conjunction with the 
features that were specified. 

Q. I assume from time to time during the progress of 
their work that you told them certain things had to be done 
that were undone or to correct something that had not been 
done? <A. If I saw something that was in violation of the 
specifications I called it to the attention of the superintend- 
ent of Capital Products and he corrected them or I didn’t 

have any difficulty in anything that I recommended 
99 in compliance. I can only go so far, as far as the 
specifications and the drawings are concerned. 

Q. I understand you to say that you never had any diffi- 
eulty with Capital Products? A. No, sir. 

Q. That they always corrected anything you told them 
to? A. That is correct. 

Q. Was it done promptly? A. Yes, I haven’t any com- 
plaints whatsoever. They have done several installations 
for us. I think they have one right now in Engine House 32. 

Q. At the time this accident happened to Mr. Romer in 
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October of 1953, these jobs had not yet been completed, 
had they? A. That is right; they were not completed. 

Q. When you made out this punch list on September 25, 
which has been introduced into evidence— A. That is cor- 
rect. 

Q. —that calls for adjusting the timing sequences on 
these doors; and then after that punch list was made I 
understand that you and Fire Chief Clarke, and Mr. Cum- 
mings from Capital Products, went on an inspection trip? 
A. That is correct. 

Q. What was the purpose of that inspection trip? 

100 <A. That was a final inspection to justify that the 

contract requirements had been complied with and 

that we were in a position then to try out the doors and see 

that everything was in order and then Capital Products 
would, as I said, be paid. 

Q. At that: time did you make an inspection and test of 
the doors? A. Yes, we did. We went to the fire station. 
We stopped at what is Florida Avenue and— 

Q. Did you test the doors at Florida Avenue? A. We 
tested the doors; and they worked all right. We found no 
defection at Florida Avenue; and we went from there, with 
Chief Clarke and Mr. Cummings, to the Station 19, I think 
it is, on Pennsylvania Avenue; and we were satisfied that 
everything was in compliance; and from there Chief Clarke 
told us that he had another meeting and he had to leave. 
Mr. Cummings and I went to Engine Company 15; and 
there we ran into some trouble. 

Q. Where is Engine Number 15? A. It is over on Nichols 
Avenue. We had some difficulty with the timer. I immedi- 
ately told Mr. Cummings from what we were experiencing 
at 15 we had better go back to Florida Avenue and Penn- 
sylvania Avenue and see if we were going to have the same 
trouble; so we did. 

Q. Before you tell about going back, what trouble 
101 did you experience at Engine Number 15 on Nichols 
Avenue? A. It was the manner in which you pulled 

the cord to operate the timer. 








50 


Q. How did you learn of that, Mr. Nelson? A. By one 
of the privates in the station. I do not know who he is, by 
name. The minute we went in, Mr. Cummings will verify 
this, he said this thing wasn’t any good. 

Q. Who was that, the private? A. Yes. I wouldn’t know 
who he was. 

Q. The fireman? A. That is right. 


Q. This gentleman you say said these things were no 

good; was that the private with the Fire Department— A. 
Yes. 

102 | Q. —at Engine Number 15? A. Yes, and he 
showed us why in his opinion they were no good. 

Q. Could you tell us about that? A. He pulled the cord 
with such an effort that we timed the door and it came 
down in, I would say, less than a minute; so I told him, 
I said, ‘* Well, there wouldn’t be anything—’’ 

Mr. Wood: I object to what you told them. I think he 
can testify to what happened, and so forth. 

The Court: I think you are probably right about that. 

Mr. Barse: He has already testified with objection as to 
what that fireman told him. I think it is logical he should 
be allowed to say what he told the fireman in response. 

The Court: Yes. Of course, the matter relates to what 
his inspection there disclosed. I think that is what he ought 
to state even though he may have been led to observe it by 
reason of something that somebody else said. I do not 
think the comments of the two really are proper evidence. 

What did you observe after that? 

The Witness: After that, Your Honor, I pulled the cord 
on the other door— 

The Court: Yes. 

The Witness: —just like he did. 
103 The Court: That is perfectly— 
The Witness: The timer jumped. 
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By Mr. Barse: 


Q. Mr. Nelson, would you describe how he pulled the 
cord? A. He got ahold of it and standing up, of course, 
and he gave it a yank and with that I got a little bit upset 
because— 

Mr. Wood: I object about his getting upset, Your Honor. 
I think he ought to testify merely what occurred there, and 
what— 

The Court: Oh, well, we are all human beings. I don’t 
see anything wrong in saying he was upset. Go ahead. 

The Witness: And, of course, I told the fireman— 

Mr. Wood: That is what I object to. 

The Court: Do not state what you told the fireman. Just 
state what you observed and did. 

The Witness: Then I went over to the other side of the 
station where we had the double doors and I gave it a yank 
and, of course, the timer jumped; so then I came back to 
the side where we had the trouble first and I gave it a nor- 
mal pull and the timer worked beautifully. We had no 
trouble then at that station as we pulled the timer and we 
went back to Florida Avenue. 


104 By Mr. Barse: 


Q. Before you get back to Florida Avenue, let’s stay at 
15 for a moment. This yank that you talked about seeing 
the fireman give, and the yank that you gave the cord your- 
self— A. Yes. 

Q. —would you say that was—describe that a different 
way, or a little more descriptively. Would you say it was 
a quick pull or— A. It was a hard jerk. 

Q. A hard jerk? A. A hard jerk, yes. 

Q. How would you pull it when you say give it a normal 
pull? A. All you have to do is just touch it, just like you 
would flip a switch on a receptacle; just touch it, that it all 
that is required. 

Q. You found if it was given a normal pull it would work, 
you say, properly, or would you say perfectly? A. Worked 


properly. 
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Q. On three minutes? A. Three minutes; the time limit. 
Q. If it was given this quick yank, or this quick jerk, the 
door might close in less than three minutes? A. Yes, we 
had trouble. 
105 Q. Then you said you went back to Florida Avenue 
and Pennsylvania Avenue, I believe. A. Yes. 

Q. Did you make a test there? A. Had the same thing 
we did at 15. 

Q. That is, if the tie cord was given a quick yank or quick 
jerk the door might close sooner? A. A hard jerk. 

Q. A hard jerk? A. Yes. 

Q. And if given a normal pull it would remain open for 
its three-minute interval? A. That is correct. 

Q. Did you find every time that you gave it what you call 
a normal pull it would always remain open the three min- 
utes? A. That is correct. It didn’t seem to give us any 
trouble when we were testing them out. 

Q. May we therefore conclude, Mr. Nelson, that it was 
your opinion at that time that the manner in which the cord 
was pulled caused the doors to come down before three 
minutes, or caused them to stay open for the full three min- 
utes? A. From my observations, yes. 

Q. I think you said Mr. Cummings from Capital Prod- 

ucts was with you at that time? A. That is correct. 
106 Q. And Chief Clarke had left after your inspec- 

tion at the Pennsylvania Avenue— A. At Florida 
Avenue. 

Q. Florida Avenue. Did you talk to Chief Clarke? A. 
Afterwards. He was in a meeting, but I don’t believe I 
caught up with him until later that afternoon; and then I 
told him of the difficulties we ran into. 

Q. That same day you told him? A. I am sure it was 
that same day. 

Q. That was very important. Did you explain to Chief 
Clarke what you had learned about the manner of pulling 
the cords controlling the way the doors were operating? 
A. That is right. 
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Q. Do you know, Mr. Nelson, whether Chief Clarke there- 
after issued any instructions, or orders, to the fire com- 
panies concerning the way in which these doors should be 
operated? A. I can’t say Ido. I can’t say that I do. 

Q. You don’t know one way or the other? A. No, sir. 


107 Mr. Wood: May we approach the bench? 
(At the Bench:) 
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110 The Court: I think that is a material thing in the 

matter of using these objects after they were in- 
stalled and before they were finally approved and accepted 
without some warning of some kind that they must be 
pulled differently from the mechanical yank that previously 
had been required. 


Redirect Examination 
By Mr. Wood: 


Q. Mr. Nelson, you have made some tests of those doors 
before you wrote this letter of September 25? A. Yes. 
Q. You found that the doors did not operate in the tim- 
ing sequence at that time? A. That is correct. 
Q. At that time did you yourself go out and test them? 
A. Yes. 
Q. You pulled the cord? <A. I pulled the cord; and also 
we were having trouble then and the other times I 
111 pulled the cord and it worked beautifully. 
Q. Then sometimes you pulled the cord and it did 
not work properly? A. That is correct. 
Q. Sometimes when you pulled the cord they did not stay 
open the entire three minutes? A. That is correct. 


112 Q. Mr. Nelson, when did you make these tests prior 
to writing this letter of September 25? <A. I think 
ten days previous to that day. 
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Q. Did you pull the cords on those occasions? A. Yes. 

Q. On those occasions, sir, did you pull them in a normal 
manner? <A. I must have because they worked all right 
sometimes and other times they didn’t work satisfactorily. 
I didn’t realize what my trouble was. I though it was some 
mechanism in the timer that was causing it. 

Q. But on those occasions you pulled the cord on 
113 = all of those occasions in a normal manner? A. No, 
not all the time. I must have pulled it exceptionally 

hard because the timer jumped. 

Q. You just assume that you must have pulled it because 
the timer jumped? A. That is right. 

Mr. Barse: I object to the question; again we are getting 
into cross-examination. Mr. Wood can’t remember this is 
his witness. 

The Court: I think he is your witness. You will have to 
ask him without leading him. 


By Mr. Wood: 


Q. The time that you wrote that letter, you did not at 
that time assume that the reason for the timer’s jumping 
was because of the way the cord was pulled? <A. No. 

Mr. Barse: Objection. 

The Court: I think that is a permissible question. 

The Witness: No, sir, I did not. It wasn’t until the 
final inspection that Engine 15—that I uncovered that, in 
my opinion. 


Q. When was this contract originally entered into? A. 
I have a date here. I think the contract was signed 1-27- 
53; and the completion date was supposed to be 
114 May 10, 1953. 
Q. When was it completed? A. I have a date here, 
final acceptance 2-10-54. 
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'Q. Under the contract it was supposed to have been 
completed in May of 1953? A. That is right. 


115 Q. When these plans are sent out and bids are 
made, what happens then? A. Then the bids are 

tabulated and the law bidder is successful and if the money 

is available then they send them a notification to proceed. 

' Q. They are then to install the apparatus, or whatever 

it is, in accordance with the plans and specifications? A. 

That is correct. 

Q. At the time that these specifications were prepared 
what did you have or what did your officer have to guide 
you in preparing those specifications? A. You see, I am 
not concerned as to how my office prepares specifications 
or plans. I am in the field to see that the plans and speci- 
fications are lived up to. I have nothing to do with making 
the drawings or the plans, especially on this job. 

_ [have been on the engineering force, but on this arrange- 
ment I am not concerned at all in preparing the speci- 

fications or the plans. What I am concerned about is 
116 _—‘ the installation. 


118 Q. How were the doors supposed to operate? A. 
. They were to operate manually or automatically, 
whatever the division or the department felt—if it was 
a hot day and they wanted the doors opened they 
119 could have a switch where they had it manually 
controlled; or in the evening when they retired if 
they wanted the doors closed they would have it on the 
automatic features so that they could get out of this sta- 
tion that much quicker. 
Q. You say, then, there were two types of controls on 
these doors? A. That is correct. 
Q. And one type, you say were operated manually? 
A. That is right. 
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Q. What do you mean by that? A. You just push the 
button when you wanted the doors to open and they would 
stay open until you wanted to close them again with the 
down button, where the automatic feature they opened and 
came down within the three-minute interval. 

Q. Where was this manual operation? A. There was 
one on the door and there was one other joker desk, being 
what they call a joker desk. 

Q.'| Where was that located? A. That is where the clerk 
is, right at the head of the station in the front of the sta- 
tion. 

Q. You say that one on the doors— A. One at the doors, 
on the jamb of the door. 

Q. On the jamb of the door. A. That is right; beside the 
door. 


Q. Beside the door. How many buttons are on 

120 that? A. I believe they had the up and the down 
buttons; two buttons on that feature. 

Q. So that the doors could be operated manually with 


the buttons on the side of the door? A. Yes, and also on 
the joker desk. 

Q. Also on the joker desk? A. That is right. 

Q. And in addition to that you say there was a pull cord? 
A. Overhead. 

Q. That would operate it so that it would open and then 
close in three minutes? A. That is correct. 

Q. Could the automatic feature be disconnected and 
the doors still be operated by the push buttons? A. You 
see, when you operated them manually you by-passed the 
automatic feature. 

Q. My question is this, Mr. Nelson, could the automatic 
feature be disconnected and the doors still be operated 
manually? A. It was wired so that when you opened the 
doors manually it threw the sequence of the automatic 
feature out. 

Q. On the automatic feature, it was connected to a switch 
by a cord which you pulled? A. That is right. 
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121 Q. If that cord were removed so that that switch 
could not be operated could you still operate the 
doors manually? A. Yes, you could operate the doors 
manually. 
Q. If the automatic switch were disconnected could the 


3 _ doors still be operated manually? <A. That is right. 


Q. What do you mean that is right? A. Yes, that is 
correct. 
Q. They could be operated manually? A. Yes. 
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Q. Now, let’s take the timer as an illustration: 
what your office was interested in primarily is its 
function; is that correct? A. That is correct. 

Q. And what you were interested in is that it would 
open these doors and keep them open for a predetermined 
period of time? A. That is correct. 

Q. And at the end of that predetermined time; then 
close them? A. That is correct. 


Mr. Barse: I will admit that is the contract, 
Your Honor, if Mr. Wood wants to use it and have 
it marked for identification; or if he wants to have 
the witness testify without it being marked, it is 
immaterial to me. 
The Deputy Clerk: Plaintiff’s Exhibit Number 4 for 
identification. 


(Contract was marked Plaintiff’s Exhibit No. 4 for iden- 
tification.) 


Q. Now, I hand you what has been marked Plaintiff’s 
Exhibit Number 4 for identification and ask you if that is 
the contract which you think the District Government had? 
A. Yes. 

Q. Is that the contract? A. That is correct. 
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Q. Now, where is it in here about the timer? 


126 [A.] ‘‘Ceiling switches for controlling doors from 

apparatus operator’s stations shall be the delaying 
time closing type adjustable from one (1) second to twenty 
(20) minute cycles.’’ 


By Mr. Wood: 


Q. Now, that doesn’t specify any manufacturer? A. No, 
sir. 

Q. Now, when you approved the plans or when you drew 
your plans and specifications— A. You get me—I don’t 
have anything to do with the design or any function of 
specifications. The only thing I am concerned about is 
installation. 

Q. Is installation? A. Installation. 

Q. Now, and in what respect are you concerned 

127 with installation? A. Insofar as what my office ap- 

proves as being suitable as in compliance with the 

drawings and the specifications, as what the contractor 
bid on. 

Q. And when does your office approve them? <A. After 
the contract is signed. 

Q. ‘No, but when does your office approve of this? A. 
Contract? 

Q. Of its completion? When do you approve its com- 
pletion? A. In this case when I am satisfied that the con- 
tract has been lived up to. 

Q. What do you mean by that? A. That the contract 
has been completed 100 percent in accordance with the 
plans and specifications. 

Q. Well, in regard to the timing device, the opening and 
closing the doors— A. Yes. 

Q. —what would you consider proper performance? A. 
Well, the Capital Products people changed the switch on 
the timer, which was acceptable to my office, in and over 
and above what was specified. 
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Q. Prior to this changing that switch, was the job accept- 
able? A. That is what made it acceptable. 
128 Mr. Barse: I object. 
May we approach the bench? 


(At the bench:) 


Mr. Barse: The witness is still Mr. Wood’s witness. 
We have gone through this several times in response to 
Mr. Wood’s question. I think the question was calculated 
to draw the response that Capital Products changed the 
switch. 

Mr. Wood knows and I know the switch was changed 
after this accident happened. Mr. Wood’s next question 
went to the changing of the switch. Certainly, it is well 
established that you may not bring in evidence of of any 
changes in apparatus after an accident occurs. 

The Court: I thought you made the point though that 
this accident occurred before there had been any acceptance 
of the switch? 

Mr. Barse: That is true. 

The Court: Well, you asked him that. 

Mr. Barse: I said the work was— 

The Court: Now, he asked him when it was accepted 
and he said it wasn’t accepted before they changed the 
switch. 

Mr. Barse: No, he didn’t incorporate that in this an- 
swer. 

The Court: I mean I think it goes right along the line 

with your interrogation. 
129 Mr. Barse: Well, I haven’t asked him about any- 
thing that occurred after this accident. I haven’t 
asked him when the job was accepted. 

I know and Mr. Wood knows that the job was accepted 
in February after the switches were changed, a different 
type switch was installed, and it was then final approval 
was given. That is what Mr. Wood is trying to lead up 
to, to show the switches were changed and only then was 
the job accepted. 
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The Court: Well, until it was changed, so he says, it 
wasn’t accepted. And you asked him if this didn’t happen 
before it was accepted. 

Mr. Barse: I agree I asked that. 

The Court: I think that is inseparable. 

Mr. Barse: Your Honor has ruled on it, of course. 

The Court: I think I will have to rule that that is ad- 
missible in view of the questions that had been asked him 
about its acceptance. 


(In open court :) 
By Mr. Wood: 


Q. Now, Mr. Nelson, when pieces of equipment are sub- 
mitted to your office to be installed, does that mean if you 
say that—what does it mean when your office says that 
that piece of equipment may be installed? A. I accept 

it. 
130 Q. Well, are you accepting that in its final form? 
A. Yes, sir. 

If my office approves equipment that will be in compli- 
ance with the specifications as to performance, I accept it 
even though the specifications may give the contractor an 
option to use several types of equipment. 

Q. Well, now, Mr. Nelson, if that equipment does not per- 
form properly— A. I reject it. 

Q. Then you reject it? A. Yes, sir. 

Q. In other words, it is accepted subject to rejection if 
it does not perform properly? A. That is correct. 

Q. So that any equipment or any component part, which 
they may have submitted to your prior to installation, are 
merely accepted subject to their performing properly after 
they have been installed? A. That is correct; that is right. 

Q. And as of the date of September 25, 1953, this in- 
stallation was not acceptable because it was not perform- 
ing properly; isn’t that correct? A. That is right. That 
punch list there had to be worked on in order to bring the 
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project up to the requirements of what I was able to 
foresee. 


131 Recross Examination 
By Mr. Barse: 


Q. Mr. Nelson, there were many other items on this 
punch list besides to adjust the timing features of the doors, 
weren’t there? A. That is right; that is correct. 

Q. All of those items were complied with; were they not? 
A. Yes, sir, everyone of them. 

Q. Do I understand your testimony about what you 
learned on the opeartion of these doors that in your opin- 
ion it was a human element that was involved in the way— 
A. I would say so. 

Q. I believe Mr. Wood asked you when the contract it- 

self originally called for a completion on this job, 
132 and you said in May of 1953. A. May 10th. 

Q. Were there extensions made on that contract 
because of difficulties involved in obtaining various mate- 
rials? A. Well, I think the contractor would have to justify 
that when it comes time for the final voucher. I think 
they request him—that is beyond any scope that I have, 
but I believe the office requests the contractor to submit 
a letter covering the delay in not completing the project on 
schedule. 

Q. You have no cause to believe there was any undue 
delay? A. No, sir, I wouldn’t. 


Q. And I believe I understand you correctly, Mr. Nelson, 
in saying that this new switch that was installed by Capital 
Products was over and above the specifications; is that 
right? A. That is correct. 

Q. And the original switch was one of those pieces of 
equipment that had been accepted and approved by 
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your office prior to installation? A. That is correct, 
sir. 
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Further Redirect Examination 
By Mr. Wood: 


Q. Mr. Nelson, did this new switch that they installed 
operate— A. We haven’t had any difficulty. It has been 
in now since January of 1954. 

Q. Had the new switch been installed at the time that 
this accident occurred in October, 1953? A. No, sir. 


Q. Mr. Nelson, this new switch that was installed—does 
the timer now have any human element in regard to how 
the cord is pulled? A. Well, it doesn’t seem to be because it 
is just an ordinary toggle switch. It seems to work all 
right. 


135 Thereupon— 


Theodore W. Purschwitz 
was called as a witness by counsel for plaintiff, and after 
being first duly sworn, was examined and testified as 
follows: 
Direct Examination 
i B se = % e e & e 
Q. Are you with the Fire Department of the District of 
Columbia? A. That is right. 
Q. And how long have you been with the Fire Depart- 
ment? A. Approximately fourteen and a half years. 


Q. On October 5, 1953, where were you stationed? A. 
Engine Company Number 10. 
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136 Q. And to your knowledge what was his physical 
condition? A. He was in good physical condition 
as far as I know. 


A. Well, an alarm was received by telephone for Truck 
Company Number 13, which was housed in the same build- 
ing, to fill in for another truck company that had gone out 
of service. And in the process of leaving the building, 
this door—automatic door—came down while the truck 
was in the process of going out of the building. And Mr. 
Romer, being tillerman of the Truck Company, was car- 
ried through the bottom of the door, breaking the bottom 
of the door out, smashing the tiller assembly, and injuring 
Mr. Romer. 


137 Q. Now, this tiller seat—what material is that 
made out of? A. That is made of steel; I would not 

know what gauge. 

Q. Is it fairly solid? A. Yes, sir. 

Q. Is it easily bent? A. I would not say so. 

Q. You say the tillerman seat was bent? A. Yes, sir, 
the back of the tiller seat. 

Q. Now, was the part that was bent the part that would 
be behind his body? .A. That is correct. 

Q. So that his body would be between the back of the 
seat and the door which was sweeping back to him? A. 
That is correct. 
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138 Q. How long, in your opinion, did the door re- 

main open before closing? A. I would say approxi- 
mately 20 seconds, sir. 
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Cross Examination 
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Q. Did I understand you to say, Sergeant Purschwitz, 











64 


the tiller seat was bent? A. The back of the tiller seat, yes, 
sir. 

Q. What do you mean by bent? A. The back of the 
tiller seat is concave in circular form, and in Mr. Romer’s 
attempt to avoid injury he pushed back hard enough to 
bend—put a dent in the back of the seat toward his body. 


141 Q. Had you ever been given any instructions by 
anyone from the Fire Department on how to operate 
these doors? A. Yes, sir. 
Q. Prior to the accident? A. That is correct. 
Q. Can you tell us who it was that gave you the instruc- 
tions? A. I cannot recall, sir. No doubt it was an officer, 
but I do not recall his name. 
142 Q. It was an officer? A. Yes, sir. 
Q. Of the Fire Department? A. Yes, sir. 
Q. Can you tell us what instructions that officer gave 
you concerning the operation of the doors? A. Well, when 
we were to respond to an alarm, to see that the doors were 


automatically closed. We would pull the trip switch, which 
was locted by the tiller assembly of this particular truck, 
and the doors would open and remain open for three min- 
utes and they would automatically close. 

Q. Was that all? A. That is all. 


143 Morris H. Clarke 


was called as a witness by counsel for the plaintiff and, 
after being first duly sworn, was examined and testified as 
follows: 


Direct Examination 
By Mr. Wood: 


Q. Will you please state your full name? A. Morris H. 
Clarke, C-]l-a-r-k-e. 
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Q. Where do you live? A. 1608 23rd Street, Southeast. 

Q. Are you a member of the District of Columbia Fire 
Department? A. Yes, sir. 

Q. What is your position? A. I am Battalion Fire Chief 
in charge of buildings, grounds, purchasing, uniforms, re- 
construction, new buildings, and things like that. 

Q. Chief Clarke, how long have you been with the Dis- 
trict of Columbia Fire Department? A. Twenty-eight 

and a half years. 
144 Q. And were you with them in October of 1953? 
A. Yes, sir. 

Q. Now, were you at Engine House Number 10 and also 
known as Truck Company Number 13 on the 5th of October, 
1953? <A. Yes, sir. 

Q. Did an accident occur on that occasion? A. Yes, sir. 

Q. Now, just prior to this accident where were you? 
A. On the second floor. 

Q. And what duties were you performing? A. I was 
inspecting uniforms, annual inspection of uniforms. 

Q. Now, will you tell the Court and jury just what oc- 
curred that day relating to this accident? A. Well, after 
hearing the crash, I slid the pole and came down on the 
apparatus floor, we call it. There I saw the tillerman in 
his seat. The bottom panel of the door had been broken out 
of the apparatus door. 

So then I assisted the other men, whatever I could do, 
to take him down from the—what we call the bucket seat, 
the tillerman’s seat. From there they called the ambulance 
and took him to a hospital. 


145 Q. Now, what material is that bucket seat made 
out of? A. About a 14-inch gauge metal. 

Q. And what was the condition of the bucket seat after 
the accident? A. Well, the bucket seat in the center of it 
was pressed in. In other words, if I was going to lean 
back on this chair here, the top of this chair—which is 
metal in the bucket seat—had been bent back this way 
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(indicating) and the center of this chair had been 
146 bent in like that and I assume that was from the— 


Q. What, if you know, was his physical condition prior 
to this accident? A. Well, I think he was known in and 
around the job as a strong man. We generally give our 
own terminologies to different men whether they are weak 
or strong, and he was known in the Fire Department as a 
very outstanding man and a very strong man, and that is 
one reason why he was on the truck which necessitates hav- 

ing strong men to place these portable ladders that 
147 | we put up and do certain type of truck work inside 
of a building. 

Q. Chief Clarke, are you familiar with these doors that 
had been installed by the Capital Products Company? A. 
Yes, sir. 

Q.'And what was the purpose of their installation? 
A. Well, the purpose of the installation of the automatic 
doors in our job is, number one, to eliminate the old heavy 
doors that we have had manually operated for years and 
years; and, number two, in the opening not only to replace 
the old doors but also to provide some type of door that 
when our boys responded that that door would close while 
they were out. 

In our Fire Department here in the city we don’t have 
anyone that stays into a fire station. Everyone leaves so 
the house is just wide open, and in the wintertime in par- 
ticular when those boys come back if the doors are wide 
open then they have to start the fires all over again. 

So the doors—we have automatic timers on all the 
doors—closing operators as we call it—on all the doors 
that we have as automatic doors. 

Q. I believe you said automatic timers—how are they 
adjusted, that is, to open and shut the doors? A. Yes, sir, 
they are delayed time closing, they call them. 

_ Q. And how long are they supposed to remain 
148 open before closing? A. We have some set three 
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and some set four minutes. The reason why we have 
them set a little longer than the others is sometimes due to 
the depth of the fire station. Where we have a long appa- 
ratus room, why we set them just a little more. 

But three minutes is generally the time, the minimum, 
should let any apparatus out. They are supposed to get 
out in around about thirteen seconds; some thirteen to 
fifteen seconds should be a limit to getting out of the 
quarters. 

Q. Now, I believe the switch for activating the timer is 
right over the tillerman? A. Over the tillerman in a truck 
company, and over the driver on what we call the wagon, 
or the pumper. 

Q. Now, that switch—is that on the ceiling? A. It runs 
from the ceiling. 

Q. From the ceiling? <A. Yes, sir. 

Q. When you say it runs from the ceiling, you mean a 
cord comes from the ceiling? A. Yes, sir, that is right. 

Q. In other words, the switch is on the ceiling? A. Yes, 
sir. 

Q. And then there is a cord from the switch down 
149 to where the tillerman can pull it? A. Yes, sir. 
Q. Is that correct? 

Now, prior to the installation of these automatic doors, 
that is the doors which would open and close automatically, 
did the other doors—were they opened by the tillerman 
with a switch? A. Yes, sir, we had some doors that op- 
erated like that, yes, sir. 

Q. They had a cord also? A. Yes, sir. 

Q. Which would be pulled? A. Yes, sir. 

Q. So that this—these doors were on—that were in- 
volved in this accident—the difference between those and 
the ones that were in formerly was that these operated 
electrically and the others manually? A. That is right, 
yes, sir. 

Q. But they were both operated by the tillerman pull- 
ing a cord? A. Yes, sir. 
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Q. How many station houses are there in the District 
of Columbia? A. Thirty-four fire-fighting units. 

Q. How many of those stations are equipped with 

electrically operated doors, which are timed to open 
150 and remain open for definite periods of time and 
then close? A. Twenty-six at the present time. 

Q. Now, in regard to this door on Engine Number 138, 
that was installed by Capital Products; was it not? A. 
Engine 13, no, sir. 

Q. Truck 13? A. Truck 13, yes, sir. 

Q. And there were two doors on that house, one on one 
side and one on the other? A. Yes, sir. 

Q. And that is the door that was involved in this ac- 
cident? A. Yes, sir, one on the truck side and the other 
on what we call the engine side where we have two 
pieces of apparatus run in tandem. 

Q. Now, these doors, which were installed—oh, I be- 
lieve Capital Products installed doors on 15 engine houses; 
did they not? A. That year, yes, sir. 


Q. Now, did you test any of those doors? A. Yes, sir. 
Q. And as a result of your testing them, what did you 
learn? 
Mr. Barse: I object until we find out when he tested 
them and where he tested them. 
151 The Court: All right, find that out. 


By Mr. Wood: 


Q. When did you test them? A. We tested those doors 
in September, 1953; several weeks before we had this 
accident. 

Q. And what did you find out as a result of your test- 
ing them? A. From the results of testing three of the 
doors—I wasn’t there on all of the five—we discovered 
that along with other work to be done it was necessary 
to have adjustment of the timers, delayed closing timers. 

Q. And why was that necessary? A. Going around 
and testing the doors—by the way, I went with the 
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Inspector of the District of Columbia Electrical Depart- 
ment, Director of Buildings and Grounds. In going 
around— 

Q. Just one second. Was anyone else with you on 
that occasion, anyone from Capital Products? A. I be- 
lieve there was a mechanic with us, yes, sir. I think 
there was a mechanic with us. I had to leave before I 
could get around to all five. 

We were looking for defects in the workmanship. The 
inspector made a punch list, which included possibly ten 
or fifteen items on there. And then we tested the timers. 

Now, those timers worked at times—worked per- 

152 fectly, three minutes, and other times they were 

five, six, seven, and close in five and six and seven 

minutes, I might say. And some closed in all the way 

from 12, 15 seconds, 20 seconds, one minute, two minutes; 

and so it was thought that we better give them all a 
check. 

That is one reason why all timers are mentioned in 


the punch list of every house because after we got through 
the three, I said to Mr. Nelson— 

Mr. Barse: I object to what you said to Mr. Nelson. 

The Court: Just tell us what you did rather than what’ 
you said to him. 

The Witness: As I say, we inspected the doors and 
we tested them. 


By Mr. Wood: 


Q. Did you make further tests? <A. Yes, sir. 

Q. And what did you learn as a result of those tests? 

Mr. Barse: I object until we find out when these fur- 
ther tests were made, Your Honor. 

The Court: Well, of course you are always at liberty 
to bring those things out on cross examination. But for 
convenience fix the time, Mr. Wood. 
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By Mr. Wood: 


Q. Now, when did you make these further tests? 
153 A.I would say these tests were made anywhere 
‘from November, 1953, until February of 1954. 

Mr. Barse: I object to any testimony about these fur- 
ther tests after this accident happened. 

Mr. Wood: In view of their claim that due to the 
way that the cord was pulled, then I think that it should 
be admissible to show that, if we can show, that that 
pulling of the cord had nothing to do with it. 

Mr. Barse: I think Mr. Wood knows better than that. 
He certainly knows better than to make his proffer as 
he is making it now. 

The Court: Well, I think it would be better to make 
your argment at the bench or let me retire the jury, one 
or the other, before we go into that. 

I suppose you had better come to the bench now. 


(At the bench :) 


Mr. Wood: Now, it is claimed as a defense in this 
ease that it is the way that the cord is pulled. 

The Court: That is right. 

Mr. Wood: Now, I expect to show by this witness 
that he made tests of these doors and that as a result 
of these tests that he found that they didn’t work prop- 
erly regardless how the cord was pulled, whether it was 
jerked or whether it was held, or how that cord was 
pulled; that regardless of how it was—that even if it 

was pulled and held that sometimes those doors 
154 would only remain open for about 20 seconds. 
The Court: I think you have a right to show 
that. 

Mr. Barse: We haven’t put on any defense. Again, 
he is anticipating: If he wants to bring this man back 
in rebuttal after we have put on our case and try to 
rebut something we have shown, that is one thing. Right 
now he is trying to contradict his own witness, Mr. Nelson, 
who testified completely the opposite of this. 
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Beyond that, it is something that occurred after the 
accident when conditions may have changed, Your Honor. 
Your Honor doesn’t know and I don’t know that at the 
present time. And what happened in November, December, 
January, and February after this accident had happened 
in October; I submit any tests in that period cannot have 
any bearing upon the situation. 

The Court: I don’t think it has a thing to do with the 
matter of tests. It has something to do maybe with the 
difference in the instrumentality, some change of that kind, 
but certainly not in a test. 

Mr. Barse: He is going to ask him about results of tests 
performed November through February. 

The Court: Why isn’t it all right? Why wouldn’t a test 
now be all right? 

Mr. Barse: Because conditions are probably different 

now. 
155 The Court: I think you will have to show the same 
conditions, yes, but a test could be had in the court- 
room today. 

Mr. Barse: If the conditions were the same, perhaps it 
could. 

The Court: Yes. That is all that has to be shown is the 
condition. But the time that the test is had after the 
accident is no bar to it. 

Mr. Barse: If the conditions are the same, maybe not; 
but we don’t know whether the conditions are the same. 

The Court: I think you will have to lay that as a 
predicate. 

Mr. Barse: But beyond that he is anticipating our 
defense. 

The Court: I think he has a right to go ahead and show 
it. You have already shown by your cross examination 
that you are depending upon the human element, as you 
call it, in pulling the cord as to the time activity or limit in 
the thing. I think he has a right to go ahead with that. 








(In open court :) 
By Mr. Wood: 


Q. Now, Chief Clarke, I believe you testified that you 
did go out and some tests were made with Mr. Nelson? 
A. Yes, sir, that is right. 

Q. And that at that time did you and Mr. Nelson 
156 arrive at some conclusions about what was causing 
these doors not to open and close properly? A. We 

had a few thoughts on the matter, yes, sir. 

Q. And at that time what were the thoughts? A. Well, 
first we thought it was a possibility of pressure on the 
cord of the man that was actuating the cord in order to 
open the doors. We even thought he might have been 
pulling too hard. Again he might have been pulling too 
easy. And the reason for that was because he had been 
used to pulling down on sash cord with a brass knob on the 
end of it, of the old manual doors, and it was evident in 
our minds that it could be that particular item. 

Q. Now, as a result of that did you make further tests? 
A. Yes, sir, we made further tests. 

Q. Now, when you made these further tests, were those 
tests made on this equipment that was installed by the 
Capital Products? <A. Yes, sir. 

Q. And was that similar or the same equipment as was 
installed on the door when this accident occurred? A. Yes, 
sir. 

Q. And what was the result of those tests? A. We dis- 
covered that the pressure pulled by the man had nothing 

to do with it. 
157 Mr. Barse: May I interrupt, Your Honor? The 
witness keeps saying, ‘‘We discovered’’ and ‘‘We 
did this’’ and ‘‘We did that.’’ The ‘‘we’’ means Chief 
Clarke or it means someone acting under his direction and 
transferring the information to him. 
The Court: I think it ought to be specified. 
The Witness: Mr. Nelson and myself. 
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By Mr. Wood: 


Q. Will you describe these tests to the Court and jury? 
A. Going around to these houses, Mr. Nelson and I went 
in and we actuated the cord just like the tillerman or else 
the driver would do. We timed it by the clock to see just 
how it operated. 

As I stated before, sometimes they operated perfectly 
and sometimes they operated anywhere from 12 to 15 
seconds and anywhere from four, five, six, or seven 
minutes. 

We found that in further examination, we ourselves, 
Mr. Nelson and I, we tried hard to pull the cord. We tried 
soft to pull the cord. We found that that didn’t have too 
much difference on the operation of the delayed timer. 


Q. Now, what test did you make at that time? 

A. The test was made after the accident. As I spoke 

of, a man pulled the cord and the door came down in about 

ten seconds. I went over there and made a test of it at 

that time and consulted with the electrical engineer down 
there, Mr. Nelson. 


Q. Now, was a test made of this equipment on 
this Number 13 right after Mr. Romer was injured? 
A. Yes, sir. 
Q. Now, what was the result of that test, the final 
161 result? A. Well, when you say right after that— 
now, this happened on the 5th of October. 

Q. Yes. A. There wasn’t any further tests made until 
around November. We stopped the boys from using the 
_ doors up until that time, the time that the Capital Products 

‘Company had placed the door back into operation again. 





164 Cross Examination 
By Mr. Barse: 


Q. Chief Clarke, would you tell us again, please, what 
your position is with the Fire Department? A.I am 
Battalion Fire Chief in charge of repairs and maintenance 
of 37 buildings; new construction; remodeling; chairman, 
uniform board; purchasing and property officer. 

Q. In charge of buildings and grounds? A. Yes, sir. 

Q. In general would you say that you are responsible 

for all the equipment and buildings and grounds, 
165 physical property, of the Fire Department? A. Ina 
sense, yes, Sir. 


166  Q. You testified that you and Mr. Nelson, the 

representative of the District Government, and a 
gentleman representing Capital Products went on an in- 
spection trip? A. Yes, sir. 

Q. And that inspection trip was how long before this 
accident? A. Possibly about two weeks. 

Q. And I believe you said that on that inspection trip, 
about two weeks before the accident, you went with Mr. 

Nelson and this other gentleman—incidentally, do 
167 you remember the other gentleman’s name, Mr. 

Cummings? A. No, sir, I don’t, Mr. Barse. I don’t 
recall his name—one of the main mechanics of the Capital 
Products Company, the supervisor that the Capital Prod- 
ucts Company had on the job. 

Q. Now, I believe you said on that inspection trip with 
these other two gentlemen, you visited two firehouses and 
then were called away or had— A. Three. I visited 
three. I had to leave after I visited three. 

Q. And the purpose of that trip was to test this equip- 
ment and see if it was working satisfactorily; is that 
correct? A. That was one of the purposes. And then 
to see about all the other installations such as the glass 
work, the tracks, and see if the glass was set in the putty, 
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and the tracks were straight, and the overall picture of 
it. In other words, from that there was a punch—what 
is known as a punch list, which is generally a cleanup for 
the contract. 

Q. You didn’t make that punch list? A. No, I didn’t 
make the punch list. 

Q. Capital Products did something other than install 
timers on these doors? A. Yes, sir. 

Q. They installed complete new doors and all the 
168 equipment that goes with them? A. Yes, sir, that 
is right. 

Q. So the purpose of the inspection trip was to see as 
to the status of all the work that they had done? A. Yes, 
sir, that is right. 

Q. These timers that were installed on the doors—maybe 
I will put it another way—these electrically operated doors 
that were installed in connection with this contract had 
been installed and were in operation for some time before 
this inspection trip was made; is that correct? A. Yes, 
sir, we had been using them; testing them out, yes, sir. 

Q. And final inspection and approval had not been given 
at the time of this inspection trip you went on? A. Yes, 
sir, that is right. 

Q. And during the time that they were in use prior to 
this inspection trip would you say that they were in use 
to test them and see how they were functioning? A. Yes, 
sir, that was the purpose of them. We had to actually 
operate them in order to see whether or not they were in 
working order. 

Q. You can’t see if they are working without operating 
them? A. That is right, yes. 

Q. Do you recall that Mr. Nelson phoned you on 

169 the day of that inspection trip after you had left 

the job—I mean after you had left the other two 

and returned to your office or some place else? A. He 
could have. I just don’t recall. He could have, yes. 

Q. If I tell you that Mr. Nelson testified here that he 
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did phone you and told you the results of the trip that 
he found, would you say that that probably is correct? 
A. Yes, sir, I would say that was correct, yes, sir. 

Q. After Mr. Romer’s accident you made a report of 
that to the District, didn’t you? A. Yes, sir, I reported 
it to the Fire Chief and also to the Director of Buildings 
and grounds, yes, sir. 


196 The next one is Plaintiff’s Exhibit 5-B, which is 

dated November 1, 1954, and that gives him a rating 
on the yellow sheet of 100. That is signed by S. T. Porter, 
Chief Engineer. 

On the green sheet: intelligence in firefighting duties, E; 
self control in firefighting work, E; physical ability in fire- 
fighting duties, E; general attitude, E; and general ability 
in administrative work, V.G. 

This one is signed by J. I. McDonald, Captain; L. W. 
McKay, Lieutenant; O. K. Morley, First Battalion Chief; 


and J. D. Lyon, First—and then it has B.C. What does 
that mean? 

The Witness: Battalion chief. 

Mr. Wood: The next one is dated October 15, 1946. This 
is Plaintiff’s Exhibit 5-A and it has a green sheet which 
was not attached to the others and that gives an average 
rating of 95. 


“‘Headquarters, Deputy Chief, Fire Department, 
197 “EDA: 
““To: Chief Engineer. 
‘‘Subject: Efficiency Rating, Private P. T. Romer, 
dhe LR a 


What does that mean? 
The Witness: Truck Thirteen. 
Mr. Wood: It says: 


‘**As reviewing officers, provided for in Section 15, Part 
B, Article 12, of the rules and regulations of the Fire 
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Department, we approve the average rating for the above- 
named member. This average was derived from the rating 
sheet submitted by rating officers, which are attached 
hereto.”’ 


That is signed: ‘‘J. A. Mayhew’’ and ‘‘F. G. Carey.’’ 

Do you know who that is? 

The Witness: Berry. 

Mr. Wood: ‘‘Berry’’? 

The Witness: Berry. 

Mr. Wood: On the white sheet it gives a total credit 
of 101.50, and down here it says, ‘‘Net rating not more 
than 100.’ 

That is dated October 15, 1946. 

Intelligence in firefighting duties, excellent; self control 
in firefighting work, excellent; physical ability in fire- 

fighting duties, excellent; general attitude—I should 
198 have said E—general ability in administrative work, 
E. 

And then it has ‘‘95.’’ That is ‘‘10-10-46.”’ 

Now, this second one which I have has the same ratings 
and it has the same date, so I assume it is a duplicate; 
that is 10-10-46. 

Well, this first one is signed by J. F. McDonald, Captain, 
Truck 13. This second sheet, which also has E’s down 
here and has a 95, is signed by A. J. Lipske. 

Can you tell me what his position was? 

The Witness: I believe he was a battalion chief. 

Mr. Wood: The next one also has the same date of 
October 10, 1946, and that has an E after each one of 
these items, and a 95. That is signed, ‘‘L. W. McKay, 
Captain.’’ 

The fourth sheet, which also has E in each of these 
columns, and a 95, is signed—that has the same date, 
October 10, 1946, and that is signed “J. W. McKay, 
Battalion Chief.’ 
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260 Oral Ruling of the Court on Motion of Defendant 
for Directed Verdict 


The Court: Well, this question is certainly not one with- 
out difficulty. I have struggled over it and I am frank to 
say my views in the matter have undergone some alteration 
since I have been studying it. 

It seems to be pretty well established by the cases that 
both parties have submitted, as well as by the annotations 
in A.L.R. that have been read to me, that an independent 
contractor is liable to persons who would be expected to 
use an article supplied, if there is negligence on the part 
of the independent contractor that is the proximate cause 
of the injury, notwithstanding the obligation of contract. 

Here there is no question of a doubt that it was anti- 
cipated that the firemen would make use of and for that 
matter obviously suffer the hazard of any failure of the 
timing apparatus to properly work. 

Now, it is true that the District in making the contract 
approved certain of the component parts of this work 

including that which is here involved. But there 

261 isn’t any question of a doubt that the objective and 

the known objective of the so-called component 

parts was to obtain an opening of the door for a stated 

period. And there can’t possibly be any question of a 

doubt as to the hazard and danger inherent in the proposi- 

tion if it failed to stay open sufficiently long for the fire 
apparatus to clear the doorway. 

I don’t think there has been any evidence put into the 
case showing any negligent construction or installation of 
the parts here involved. But it has been shown not only 
that they didn’t work but there is evidence in the case 
that it didn’t work because the cord had to be pulled in 
some particular manner, or to pull it in a different manner 
resulted in failure to work which occasioned the injuries 
here involved. 

Now, it seems to me that it is a very proper question for 
the jury to pass on as to whether or not a reasonably 
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prudent person installing that equipment, before turning 
it over for use by the people that would be injured by it, 
should conduct such tests and experiments as might be 
necessary to avoid the operation of it in such a fashion 
that would cause such injury. 

Now, it is perfectly clear that no such caution or 
instructions were given. It is clear that after certain 
inspections were made the conclusion was reached that it 
had to be pulled in a certain fashion. It is true that there 

is testimony that that was communicated to the 
262 Battalion Fire Chief. 

I can’t come to the conclusion, however, that the 
failure, if it was a failure, on the part of the independent 
contractor to make protests and give proper instructions 
for the use of the equipment was obviated by a failure on 
the part of the District of Columbia officials to notify the 
people who the independent contractor knew would be the 
ones that would be injured by the thing and who, as has 
been stated here, in effect invited them to use it before such 
tests and proper instructions were made. 

Now, tests could be conducted on the matter certainly 
without necessarily jeopardizing the lives and limbs or 
health of the persons who would be injured if they were 
using it without such tests and steps that a reasonably 
prudent person should be expected to take. 

Now, whether there was a failure to exercise the ordinary 
eare that a reasonably prudent person would undertake 
in such circumstances is not for me to determine. I think 
that ought to be the standard that is given to the jury to 
pass on the matter. 

But under that view of the case I shall deny the motion 
for a directed verdict and submit the matter to the jury 
on that basis. 


269 The Court: No, this is not a matter of contract 
liability. 
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I am inclined to think it might be misleading. I think 
that the test here, as I said in my ruling, is that the con- 
tractor owed a duty to one who might be injured, or would 
naturally use the thing, to exercise the care that an 
ordinarily prudent person would do. 

If he did that, he is not liable; and if he didn’t do that, 
he is liable regardless of contract liability. 


s * s e * * s s 7) e 
270 Thereupon— 
Benjamin Franklin Dean. Jr. 


was called as a witness by counsel for the plaintiff and, 
after being first duly sworn, was examined and testified 
as follows: 


Direct Examination 
By Mr. Wood: 


Q. Will you please state your full name? A. Benjamin 
Franklin Dean, Jr. 

Q. Where do you reside? A. 3730 Manor Road, Chevy 
Chase, Maryland. 

Q. What is your vocation? A. I am a general surgeon. 
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271 Q. Now, Doctor, in October, 1953, were you with 

the Fire Department in any capacity? A. I was 
and still am a member of the Board of Police and Fire 
Surgeons. 

Q. And how long have you occupied that position, 
Doctor? A. Since 1941. 

Q. And what duties did you perform in that position? 
What were your duties? A. My duties are to look after, 
among other things, the injured police and firemen, the 
ones that are sick, and— 

Q. And did you also treat them for illnesses and other 
matters? <A. I treated them for surgical illnesses, yes. 
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Q. Now, was this a sort of clinic or hospital where 

272 they would come to? A. There is a clinic on the 
third floor of the engine house on 13th Street between 

K and L. : 

Q. Now, do you know the plaintiff im this case, Paul 
Romer? A. I do. 

Q. Did you from time to time as a physician treat him 
or see him prior to October, 1953? A. I don’t know. 

Q. Now, in October, 1953, did you have occasion to treat 
him or see him? A. I think it was in October of that 
year that he was hospitalized at Emergency Hospital 
following an accident. If so, I looked after him at that 
time. 

Q. You say you looked after him? A. Yes. 

Q. Now, what was his condition at that time? What 
did you find his condition to be? A. Well, he had been in 
an accident. I think I covered that in a letter that you have 
a copy of and that I do not have a copy of, as to just what 
his injuries were. 


* * * bd & * * * * 
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273 Q. Doctor, is this the letter that you refer to? 
A. No. This is the letter that I wrote to the Board 

of Surgeons at the time this man was brought up for re- 

tirement. 

Q. Well, does that letter refresh your recollection, 
Doctor? A. Yes. He was hospitalized on October 5. He 
remained in the hospital for a week. He had pain and sore- 
ness in the region of his lumbar and dorsal epEee> and 
a laceration of his face somewhere. 

He had X-rays at the time of his lumbar spine, his pelvis, 
and his hips. He was kept there for about a week. 

He was treated largely symptomatically. In other 
words, we kept him in bed and treated him for the dis- 
comfort that he had, of which he complained, which was 
largely pain around this (indicating) portion of his body. 

Q. Now, Doctor, you say you had X-rays taken 
274 of him? A. Yes. 














82 


Q. What do those X-rays show? <A. They were 
all negative. They were the ones he had taken of his 
lumbar spine, his pelvis, and his ribs. 

We either at that time or a little later on had some 
X-rays taken higher up in the dorsal spine, which showed 
some evidence of hypertrophic arthritis. 

Q. Now, Doctor, did you continue to treat Mr. Romer? 
A. Yes, I did. 

Q. And, by the way, did he have cuts on him from this 
accident? A. Yes, he had cuts somewhere and I don’t 
know that I have a record here of exactly where it was. 
It was some place around his face. 

Q. Around his what, Doctor? 

The Court: Around his face. 

The Witness: Yes, upper lip, traumatic laceration of his 


upper lip. 
By Mr. Wood: 


Q. Now, Doctor, how long did you treat Mr. Romer? 
A. Oh, for three or four months until he was brought up 
for retirement, which was on the 26th of January, 1954. 

Q. And did you testify before the retirement board? 

A. No. 
275 Q. Well, did you make a report? A. I made a 
report, which you handed me here. 

Q. And what was that report? A. Do you want me to 
read it? 

Q. Yes. <A. This letter is addressed to the Board of 
Police and Fire Surgeons: 

‘‘Re: Private Paul T. Romer, D. C. Fire Department; 
age, 50 years, 4 months; service, 29 years. 

‘‘Private Paul T. Romer of the D. C. Fire Department 
has been under my care constantly since being injured in 
an accident on October 5, 1953. He was treated at first at 
Emergency Hospital from the date of the accident until 
October 12, 1953, when he left the hospital. Following his 
release from the hospital he has been treated at the Clinic 
until the present time.’’ 
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That means the Police and Fire Clinic. 

‘<X-rays of the lumbar spine, pelvis, and hips taken at 
the time of admission to the hospital were negative for 
fracture and dislocation. X-rays taken later, because of 
continued pain in the lower thoracic area, showed extensive 
osteo-arthritic changes involving the lower dorsal vertebra. 

Because of Private Romer’s failure to respond 
276 satisfactorily to the usual methods of conservative 

treatment, he was referred to Dr. Allen S. Lloyd for 
orthopedic consultation. Dr. Lloyd, in his report of 
December 4, 1953, corroborated the diagnosis which had 
been made and concurred in the method of treatment 
which had followed. 

‘‘Because of this patient’s age and the nature of his 
injury I do not feel that further efforts on our part would 
rehabilitate Private Romer for active duty in the Fire 
Department. I, therefore, recommend that he appear 
before the Retiring and Relief Board for consideration of 
retirement. The diagnoses are traumatic laceration of 
the upper lip, contusions of the dorsal and the lumbosacral 
spines and pelvis and aggravation of pre-existing osteo- 
arthritis of the lower dorsal spine. This injury was con- 
sidered to be the direct result of the performance of duty 
and the disability rating is 50%.”’ 

It is signed by me. 


277 Q. Now, Doctor, you spoke in your report of 
agegravavating the arthritic condition. What do you 
mean by that? A. Well, I mean that it was my opinion that 
the osteo-arthritis was there and that this injury caused 
discomfort of which he complained more or less con- 
stantly from the time of the accident and of which he had 
not complained prior to the accident, to my knowledge. 





Cross Examination 
By Mr. Barse: 


Q. Doctor Dean, you say in the report that the dis- 
ability rating is 50 percent. What do you mean by that 
or what is the purpose of that statement? A. Well, when 
we— 

Mr. Wood: I object to the purpose of it. I think he 
has a right to say what he means by it. 

The Court: Yes, I think the question is clear enough. 
It is to let the jury know what the Doctor intended to 
convey by that expression. 

The Witness: These members of the Police and Fire 

Departments are rated as to disability according to 
278 Veterans Bureau manual of disability ratings that 

‘are used for servicemen in the military service. We 
follow that in a general way and the recommendation is 
made for the guidance of the Retirement Board in deter- 
mining the amount of pension. 

Mr. Wood: I object and move that go out. 

The Court: Yes, I will strike that part. It was per- 
fectly responsive to the question, but at the same time any 
action that the Retirement Board might take with respect 
to any pension is not relevant to the issues here. 

All right, Doctor, I think you couldn’t help but say just 
what you did. 


By Mr. Barse: 


Q. Doctor Dean, you say this figure of 50 percent comes 
from a Veterans Administration manual? A. Roughly. 

Q. Roughly? A. Roughly. That is a very difficult 
manual to follow with mathematical exactness. 

Q. Well, now, the injuries that you found in Mr. Romer 
were these, were they not: Contusion of the upper lip— 
A. Laceration of the upper lip. 

Q. Laceration. Incidentally, is a laceration the same as 

a cut? <A. Yes. 
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| 279 Q. Were any stitches required for that cut? A. 
I don’t remember. 

Q. And you found that he had arthritis, which I believe 
you said in your opinion was aggravated by the accident? 
_A. Yes. 

' Q. And he had contusions of the spine? A. That is 
correct. 

Q. What is a contusion? A. A contusion is an injury 
- caused by a blunt instrument and is of variable intensity. 
There are very mild contusions and very severe contusions. 

Q. Did you classify Mr. Romer’s contusion? A. I think 
it was a severe contusion. 

Q. Is a contusion something like a bruise? A. That is 
correct. 

Q. He did have bruises on his back? A. Yes. 

Q. Well, now, which of these injuries, Doctor, was it 
that the Veterans Administration manual lists as giving 
a disability rating of 50 percent? A. A combination of 
all of them. It is the osteo-arthritis and the complaint of 
discomfort with the back. 

Q. The cut on the lip has no bearing on it, does 
280 it? A. I don’t think so, no. 

Q. So the arthritis and the complaint of pain are 
the two things that the 50 percent disability are based 
upon? A. That is correct. 

Q. If anyone had arthritis, such as you found Mr. Romer 
had, and also complained of pain as he did, they would 
be rated the same way? A. I don’t understand that. 

Q. Well, if we assume that no injury or no accident had 
occurred in this case and Mr. Romer had come into the 
clinic with this arthritic condition that you actually found 
by X-ray and had complained of pain and the arthritic 
condition, would he also be given such a disability rating? 
A. If the pain were severe enough to prevent his working 
at his usual work, yes. 

Q. Now, the 50 percent disability rating that you recom- 
mended, that recommendation went only to the job that 
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he was then performing, did it not, as tillerman on a hook 
and ladder? <A. That is in reference to work as a fire- 
man; not necessarily as a tillerman. 

Q. As an active-duty fireman? A. Active-duty fireman. 

Q. There are members of the Fire Department 

281 not on active duty; are there not? A. Well, that 

is a matter of record at the headquarters. I am 

quite sure that there are some on some types of limited 
duty. 

Q. Are we to understand your testimony, Doctor Dean, 
as being that Mr. Romer now is 50 percent disabled from 
performing any work whatsoever? A. Oh, no, I don’t 
think so. 

Q. Based upon your examination of Mr. Romer, your 
opinion as to the conditions there found, would you say 
that Mr. Romer was disabled from performing a usual 
occupation other than that of an active duty fireman? A. 
You mean now? 

Q. Yes. A. I don’t know anything about his condition 
now. 

Q. Well, let’s go back to the time when you wrote this 
report in January, 1954. A. Well, I would think even then 
that he probably could have done some work that was less 
strenuous than working in the Fire Department. 


2 € & & * * s * 
291 Thereupon— 
Philip O. Pelland 


was called as a witness by counsel for defendant and, after 
being first duly sworn, was examined and testified as 
follows: 


Direct Examination 
By Mr. Barse: 


Q. Doctor, will you please give us your full name and 
address? A. Philip O. Pelland. Farragut Medical Build- 
ing. 





87 


Q. That is in Washington? A. Yes, sir. 

Q. And what is your profession, please, Doctor? A. I 
am an orthopedic surgeon. 

Mr. Wood: I will agree to his qualifications. 

The Court: All right. 


By Mr. Barse: 


Q. Doctor, did there come a time in December of 1956 
when you had occasion to examine the plaintiff in this 
ease, Mr. Paul T. Romer? A. Yes, sir, there was. 
294 Q. Based upon your examination of Mr. Romer, 
ean you tell us whether in your opinion he would 
be disabled from pursuing any normal occupation or line 
of work? A. I wouldn’t think so except from being on his 
feet for long periods of time. Probably as a result of 
his varicosities he would probably have discomfort in his 
extremities. 
Q. Varicose veins? A. Yes, sir. 


* ae * * * * * * * 


Mr. Barse: Mr. Wood and I agreed to one thing, 
subject to Your Honor’s ruling on it. 
May we approach the bench? 


(At the bench:) 


Mr. Wood: We have this paper here. Of course, it is 
headed, ‘‘Pension Rate,’’ effective that date and I didn’t 
want to introduce the whole paper. Now, I understand 
we have agreed, subject to your approval, if it is ad- 
missible, that October— 

Mr. Barse: That if the witness were here he would 
testify to this. 

Mr. Wood: If the witness were here he would testify 
that in October, 1953, the defendant was earning $4,753— 
we will just say $4,700. 

I correct that; that in 1953 his salary was $5,241; that 
April 1, 1955, it would have been increased to $5,635; and 
on September 1, 1956, he would have had added to that a 
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$224 increase as a tillerman and his salary would have 
been $5,859. 

The Court: Is that stipulated? 

Mr. Barse: I stipulate the witness would testify to 
that. I object to the admission of it into evidence for 
reasons previously stated. It is entirely speculative 
whether he would have been there and been entitled to 

receive these wages, or whether he might have re- 
301 _ tired voluntarily from the service in X years, which 

I think he would have been able to do, or whether 
he might have been injured in another accident. I think 
it is entirely speculative. 

The Court: Well, I don’t know that it can be considered 
speculative. It is indeed subject to those conditions and 
I think that that can be argued. But I don’t think that 
that defeats the plaintiff from showing that if he hadn’t 
retired that is what he would have earned. 

Mr. Barse: I understood Your Honor had previously 
ruled on that and we hadn’t reached that state of the case. 

The Court: I think that is the ruling I make. 

Mr. Barse: I merely wanted to make my objection on 
the record at the proper time. 


(In open court:) 


Mr. Wood: May it please Your Honor and ladies and 
gentlemen of the jury, it has been agreed by counsel for 
the defendant that if the witness who produced these 
records from the Fire Department were present that the 
testimony would show that at the time of the accident in 
October, 1953, that Mr. Romer was receiving at that time 
a salary of $5,241; that if he had remained with the Fire 
Department on active duty that in April, April 1, 1955, 
his salary would have been increased to $5,635; and that 
if he had stll remained to September 1, 1955, he would 

have received an additional increase in salary of 
302 $224, which would have made his earnings from 
September 1, 1956, $5,859. 
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That is all, Your Honor. 

The Court: Now, do I understand that that closes the 
plaintiff’s case with the exception of the medical testimony 
you said you would call for and be available at 1:45? 

Mr. Wood: Yes. 

The Court: Is the defendant ready to proceed subject 
to that condition? 

Mr. Barse: Yes, Your Honor. 


Thereupon— 
Marvin C. Evans 


was called as a witness by counsel for defendant and, 
after being first duly sworn, was examined and testified 
as follows: 


Direct Examination 
By Mr. Barse: 


Q. Mr. Evans, would you please tell us your full name? 
A. Marvin C. Evans. 
Q. And your address, please, sir? A. 4408 Greenwich 
Parkway, Northwest. 
Q. Would you keep your voice up just a little louder? 
What is your connection with Capital Products 
303 Company? A. I am president of the corporation. 
Q. Would you tell us the type of business that 
Capital Products engages in? A. Building products. 
Q. Do you manufacture any building products? <A. No, 
sir; only distributors. 
Q. You are a distributor? A. That is right. 


Q. Will you try to talk a little louder? 

How long has Capital Products been in business? A. 
1932. 

Q. Can you tell us the type of operations that it conducts, 
what kind of jobs it does, just in general? A. The most 
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of our business is with general contractors but we do some 
business with the Government and the District of Columbia. 

Q. There came a time in 1953, did there not, Mr. Evans, 
when Capital Products entered into a contract with the 
District of Columbia Government to install automatic doors 
on various firehouses? A. Yes. 

_Q. And this contract that has been entered into 
304 evidence as Plaintiff’s Exhibit Number 4; is that 

the contract which Capital Products had with the 
District? A. Yes. 

Q. Now, this contract, as has been testified to, contains 
various conditions and specifications concerning this job; 
is that correct? A. Yes. 

Q. Did you bid on the job in conjunction or competition 
with other companies? A. Yes. 

Q. Were you the successful bidder? A. That is correct. 

Q. Upon being advised by the District that Capital 
Products was the successful bidder, would you tell us what 
Capital Products undertook to do to fulfill this contract? 
A. We have a definite source of supply on these particular 
materials, who had worked with us in preparing our 
bids, and when we were notified that we were the successful 
bidder, we in turn notified this factory that we were the 
successful bidder and to proceed with preparing details 
in accordance with drawings and specifications which we 
sent them so as to be submitted to the District of Columbia 
Engineer for approval. 

Q. And what was this source of supply that you men- 

tioned? A. You mean the name? 
305 Q. The name of it. A. Rowe Manufacturing Com- 
pany of Galesburg, Illinois. 

Q. And you say they had worked with you in preparing 
this bid? A. Yes, from the cost standpoint. 

Q. Did Rowe Manufacturing Company submit certain 
drawings to you? A. Yes, sir. 

Q. And what did you do with those drawings? A. We 
submitted them to the D. C. Engineers and they were 
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approved to be in accordance with the plans and specifica- 
tions. 

Q. And then did you later obtain equipment to install 
on these jobs? A. After approval we ordered the material 
for the jobs from Rowe Manufacturing Company. 

Q. Where is Rowe Manufacturing Company? A. Gales- 
burg, Dlinois. 

Q. Can you tell us generally, Mr. Evans, without 
referring to model numbers and perhaps names and things 
like that, what equipment was ordered from Rowe Mannu- 
facturing Company? <A. The doors, which are generally 
termed as overhead doors, which included all of the 

necessary tracks, hardware, springs, and also the 
306 operators, electric operators, in connection with the 
doors to make it a complete job. 

Q. What is included in the term ‘‘operators’’ as you use 
it? A. Well, they are separate and distinct from the doors 
themselves. The doors can be operated by hand without 
electric operators. The electric operators are, you might 
term it, more or less a luxury attachment to put on doors 
so as to operate them easily. But of course in this par- 
ticular case they were requirements of the Fire Department 
which had to be adhered to. 

Q. Electric motors were included in that? A. Yes. 

Q. And were timers and switches included in this order? 
A. Yes. 

Q. They were likewise ordered from Rowe? A. That is 
correct. 

Q. After some of this equipment, or all of the equipment 
was delivered to you, specifically the timers and the 
switches, do you know whether they were submitted to the 
District for inspection prior to being installed on the job? 
A. They were. 

Q. And did the District take any action with 
307 reference to the switches and timers? A. They 
approved them. 

Q. And after that they were installed? A. That is 
correct. 
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Q. You have heard the testimony here, I believe, that 
sometime around the early part of September, 1953, these 
installations were made and the doors were placed in 
operation. Do you know whether that is approximately 
the time when they were placed in operation? A. I don’t 
know the exact time but that is the approximate time. 

Q. Did you personally have anything to do with their 
physical installation? A. No, sir. 

Q. You have employees under you? A. Yes. 

Q. Who was the man employed by you in charge of the 
installation? A. Mr. R. W. Cummings. 

Q. And what job does he hold with you? <A. He is our 
general superintendent. 

Q. After the equipment was installed and placed in 
operation did there come a time that you learned an 
inspection trip had been made by Mr. Cummings and Mr. 

Nelson and Chief Clarke? <A. Yes. 
308 Q. Did anyone advise you of the results of that 
inspection trip? A. Yes. 

Q. Can you recall when it was? A. Not the exact date. 

Q. Around the end of September? A. It was approx- 
imately the latter part of September. 


a * s * 2 * * s * & 


Q. Can you tell us what you were advised concerning 
the results of that inspection, sir? A. That after inspection 
of either two or three of the stations, that they had come 
upon one of them where the timer was not operating 
perfectly and the doors were coming down before the 
normal time set for them. 

Q. Were you informed as to the reason or the cause of 

their coming down before the normal time set for 
309 them, at that time? A. No definite reason, no. 
That was something we had to find out. 

Q. Was anything said to you at that time concerning the 
manner in which the cord was pulled, whether that would 
influence them? A. Yes, there was. That came through 
Mr. Nelson of the—inspection of the D. C. Department. 
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But even with that information, we still proceeded to try 
and check the difficulty, not knowing at that time that the 
human element entered into it. 

Q. Prior to that time, meaning the time of the inspection 
trip that you learned of this, had you received any notice 
or information or complaints that these timers were 
operating in any manner other than as they were supposed 
to? A. I don’t quite get that. 

Q. Prior to the time of this inspection trip, when you 
were advised what you just told us concerning the human 
element as you have expressed it, had you received any 
complaints about the timers installed on this contract, 
before the latter part of September? A. No. 

Q. And when you received that information that the 
timers or the doors were coming down sooner than they 

were supposed to, what did you do? A. Why, Mr. 
310 Cummings continued on the jobs to try and determine 

the reason for them coming down before the time 
set, and we also took a set of timers and switches from one 
of the jobs and sent it to the factory for a check, which 
was returned to us as being perfect. 

Q. Do you know Mr. Robert Ucci? A. I just started to 
say then we in turn employed what we term an expert 
electronics man, that is Mr. Ucci, who at that time was 
connected with a firm. 


Q. You were saying that you engaged Mr. Robert Ucci? 
A. Yes. 
311 Q. And who was he? A. I don’t know his title but 
we considered him an expert electronics man, who 
was connected with a firm in Silver Spring at that time, 
and we called him in to help us check on this equipment to 
see if he could give us any information as to why it was 
not operating in proper sequence. 


Q. Mr. Evans, after you took these various steps to 
learn why the timers were operating in the manner they 





94 


were, were you later advised as to the reason for their 
functioning the way they did, later told what was wrong 
with them, why they worked the way they did? A. We 
weren’t told that. We had to figure it out for ourselves. 

Q. You later came to a conclusion yourself as to the 
trouble? <A. Yes. 

Q. I will show you what has been marked as Defendant’s 

Exhibit Number 1 for identification and ask if you 
312 can tell us, please, what it is? A. This is a wiring 

diagram furnished by the factory to instruct the 
men in the field how to wire the equipment. 

Q. When was that furnished by the factory? A. With 
the shipment. 

Q. Is this the only wiring diagram that was furnished 
during the course of this contract? A.I can’t say 
definitely. I wouldn’t think so because normally we get 
several copies of those so as to give it to every man that is 
interested in it. 

Q. I say ‘‘only,’’ I mean was a wiring diagram different 
from this one furnished? A. No. 

Q. You may have received several copies of this? A. 
Several of that but no different. 

Mr. Barse: I would like to offer this. 

Mr. Wood: No objection. 

The Court: Let it be admitted. 

(Wiring Diagram, previously marked Defendant’s Ex- 
hibit Number 1 for identification, was received in evidence.) 


By Mr. Barse: 


Q. At the time that you engaged Mr. Ucci to make his 
test and inspection, was he furnished with a copy 
313 of this wiring diagram? A. Yes. 

Q. Do you know who the Loveless Electric Company is? 
A. Loveless Electric are what we term wiring electricians. 
And on this particular contract the wiring was included in 
the contract and Loveless Electric performed that portion 
of the contract for us. 
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Q. Did you have a contract with Loveless Electric? 
A. Yes. 

Q. Did you have any dealings with Loveless Electric 
prior to the time your contract with the District was signed 
in reference to this contract? Did they submit a proposal 
to you? A. Oh, yes, they quoted a price to us for wiring 
the several jobs, which of course we used in preparing our 
estimate to the District. 

Q. Is there any connection between Capital Products 
and Loveless Electric? A. Nothing more than business 
relations. I mean they do work for us. 

Q. Capital Products you might say was a general con- 
tractor on this contract? A. That is correct. 

Q. And Loveless would be a subcontractor? A. That is 

correct. 
314 Q. Prior to this contract involved on this job we 
are talking about now, had Capital Products pre- 
viously done any jobs for the District similar to this one? 
A. Yes. 

Q. Installing firehouse doors? A. Yes. 

Q. On those previous occasions, where was your equip- 
ment obtained from? A. Rowe Manufacturing Company. 

Q. The same one? A. Same source. 

Q. The same one that furnished it in this case? A. Yes. 


315 Q. Mr. Evans, in the prior contracts was the same 

kind of equipment furnished by Rowe as was 
furnished in this contract? A. It seems to me that ought 
to be the other way around because the only difference was 
that a heavier switch was furnished on the subsequent 
contract in relation to the previous contract. 

Q. Now, on the previous contract what type of switch 
was furnished? A. Well, it was a spring switch but of 
much lighter construction than the one that was on this 
particular contract. 

Q. And on this particular contract what type of switch 
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was it? A. It was still a spring switch, but was of heavier 
duty construction than that used on the previous job. 

Q. And was that switch—the heavier duty one—was that 
submitted to the District prior to installation? A. 

Yes. 
316 Q. Was that approved? <A. Yes. 

Q. Prior to the installation of the equipment on 
this contract did you observe that a heavy duty switch 
had been furnished instead of a light duty switch? A. Yes, 
of course, we could see the difference in the switches. 

Q. Did you come to any opinion or concluson at that 
time as to whether you should install the heavy duty 
switch? A. Well, the heavier duty switch looked to us as 
being able to stand continuous use better than the ones 
that were furnished on the previous job. 

Q. Except for the switch, the light duty switch being 
furnished on previous jobs and a heavy duty switch on 
this job, was there any difference in the balance of the 
equipment? A. No, sir. 

Q. The timers were the same? <A. The timers were the 
same, motors and all. 

Q. After this accident happened, after the inspection 
was made and an investigation was instituted and then 
concluded, I believe you said that you came to a conclusion 
as to what caused the timers to close the doors before the 
set time; is that correct? A. Yes. 

Q. Would you tell us what conclusion you came to 
317 ‘on that? <A. Our final conclusion was that it was 

entirely due to what I termed awhile ago the human 
element; because when this switch cord was pulled, while 
it is only a split second for the timer to set itself at the 
designated timing, yet there is a lapse of time required 
for that timer to set itself before it goes into operation. 

So our conclusion was, which has been borne out later, 
that it was due to the fact that the switch was not given 
—that the timer, rather, was not given time to set because 
the switch was pulled so quick and returned to its normal 
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position that the hand on the timer did not have time to 
set itself at three minutes. 

Q. On any of the prior jobs that you had done, were 
you aware of the fact that the timer needed a certain split 
second to set itself fully? A. No. 

Q. Beg your pardon? A. No, sir. 

Q. When did you first learn that fact? A. On the job 
in question when the timer began to lower the door before 
the set time. 

Q. Was it after you had the steps taken that you out- 
lined a few moments ago? A.I didn’t understand 

you. 
318 Q. Was it you learned about it after the steps 
were taken that you outlined a few moments ago 
about sending the timers back to the factory and having 
Mr. Ucci work on them? A. Yes. 

Q. Were the timers on these firehouses ever changed 
at any time after the accident? A. No. 

Q. The same timers are there now that were there at 
the time the accident happened? A. Yes. 

Q. Were any changes made? A. Not in the timers; only 
the switches. 

Q. What changes were made in the switches? A. We 
went back and put the lighter construction switch on all 
of the jobs because the spring was weaker and it—we felt 
it would overcome that human element to some extent in 
allowing the timer to set at the proper position before the 
switch was cut off. 

Q. Mr. Evans, what is the Eagle Signal Corporation? 
A. If you will allow me to go through the procedure on 
this? 

Q. All right, sir. A. Rowe Manufacturing Company, 
which I mentioned before, furnished the overhead doors. 

We sent the entire contract to them for overhead 

319 doors including electrical equipment for operating. 

Rowe Manufacturing Company in turn purchased 

the electric operators themselves from H. W. Crane Com- 
pany of Chicago. 
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H. W. Crane Company of Chicago in turn purchased the 
switches and relays from Eagle Manufacturing Company 
—I think they are in Moline, Illinois, if I recall. 

Q. The Eagle Signal Corporation is the manufacturer 
of these timers? A. That is correct. 

Q. I believe you testified a few moments ago that you 
sent some timers back to the factory after this accident; 
is that correct? A. Yes. 


320 (Letter, October 13, 1953, previously marked 
‘Defendant’s Exhibit Number 2 for identification, 
was admitted in evidence.) 


By Mr. Barse: 


Q. I will ask you, Mr. Evans, if that is a letter you 
received from the Eagle Signal Corporation in connection 
with these timers? <A. Yes, sir. 

Mr. Barse: I would like to read this to the jury, please, 


Your Honor. 

Defendant’s Exhibit Number 2, which is now admitted 
into evidence, is on the letterhead of Eagle Signal Cor- 
poration, Moline, Illinois, and is dated October 13, 1953. 
It is addressed to Capital Products, 1505 South Capitol 
Street, Washington, D. C., Attention: M. C. Evans. 

The Court: What date is it? 

Mr. Barse: October 13, 1953. 


‘¢Gentlemen: 


‘“We have just finished checking over your three Micro- 
flex Timers HA13A6 and we find them perfect in every 
respect. They timed out on the three minute mark within 
one tenth of a second and the resetting operation was 

very good. The timers are very clean, well 
321 lubricated and in first class condition. We are 

therefore returning them to you via Railway Ex- 
press today. 
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‘“‘T have just talked to the H. W. Crane Company in 
Chicago, Mr. R. L. Tetaz, and have given him our findings. 
We also talked about the circuit and the method of opera- 
tion to reset the timers and we seem to be of the opinion 
that the cord which they pull to cause the door to go up 
and which at the same time reset the timers is being given 
just a brief pull. Since the timer should be allowed one 
second to fully reset, this cord should likewise be pulled 
for one second or longer. If it is given just a short jerk, 
then the timer will not reset completely with the result 
that on the next timing run the timing will be short. 
Apparently that is what is happening in this case. I 
understand that Mr. Tetaz will get in touch with you and 
give you further information on this. 

‘We thought you would be interested in knowing the 
outcome of this and that your timers are in first class 
condition. 

‘‘Very truly yours, Eagle Signal Corporation.”’ 


Signed by, ‘“W. A. Woehr, Sales Engineer, Industrial 
Division.’’ 
322 By Mr. Barse: 


Q. Mr. Evans, I will ask you if you knew of this re- 
quirement of the cord being given a one-second pull at any 
time prior to the accident in this case? A. No, we did not. 


Cross Examination 
By Mr. Wood: 


Q. Mr. Evans, under your contract with the District of 
Columbia, I believe you agreed to do this work in 
accordance with the plans and specifications? A. Yes, sir. 

Q. And in that regard before starting work were you 
required to submit to the District Architect’s office your 
shop drawings? A. Yes, sir. 

Q. And then they would look those drawings over and 
either approve them or reject them? <A. That is correct. 
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Q. Now, of course, if when they approved that, the 
approval was subject to the equipment being also shown 
to them before its installation? A. On whatever equip- 
ment they would require. 

Q. Yes. And then when this equipment would come you 

‘would show it to them and they would give either an 
323 approval or disapproval? A. Yes. 

Q. Now, actually, was not the purpose of sub- 
mitting the equipment to them to satisfy them that this 
equipment, or the component parts, were in accordance 
with the plans and specifications? A. Yes. 

Q. And then after that you were to install the equip- 
ment? A. That is right. 

Q. And after its installation then you were to serve a 
notice on them that it was ready for final inspection? A. 
After the installation, yes. 

Q. After installation? A. Yes. 

Q. And then when such a notice was served then they 
would then finally inspect the completed job? <A. Yes. 

Q. And if they found that it was in accordance with the 
plans and specifications and in accordance with the con- 
tract, then they would approve? A. Yes. 

Q. And then upon approval the job would be accepted 

by them? A. Yes. 
324 . Q. So that these prior approvals of which you 
speak, that is, the approval of the shop drawing, the 
approval of the various component parts; those approvals 
were subject to the final inspection, were they not? A. Yes. 


325 QQ. Now, these items were installed in the fire- 
houses and in September, around the latter part 

of September I believe, you did have one of your men, a 
Mr. Cummings—is he with your firm? A. Yes. 

Q. He was representing you? A. Yes. 

Q. So Mr. Cummings went out to inspect these various 
doors at the various firehouses with an official from the 
District Government? A. Yes. 


“9 


PTI 


ee re 


101 


Q. I believe that was Mr. Nelson? A. That is right. 

Q. Now, after that inspection, was it then that Mr. 
Cummings reported to you that some of the doors were 

not working properly? A. Yes. 
326 Q. And that was as a result of the inspection, and 
at the inspection there were tests made? A. Yes. 

Q. To see if they were working properly? A. Yes. 

Q. Now, what if any tests were made prior to that 
inspection? A. They were made by the mechanic who 
installed the operators. And, of course, in making those 
tests, he pulled the switches for the normal time and they 
operated. 

Q. Now, who was that? A. Well, I don’t know the exact 
man but it was under Mr. Cummings’ supervision. It 
might have been Mr. Cummings himself. 

Q. Well, so you don’t know who made that inspection 
or those tests? A. I wouldn’t swear to that because I 
wasn’t there. It is more than likely it was Mr. Cum- 
mings himself who tested the equipment and then called 
for an inspection. 

Q. You don’t know when that test was made? A. I don’t 
know the date. It was prior to the time that he went 
around with Mr. Nelson. 


327 Q. When you received this report from Mr. 

Cummings that three of these doors or three of 
these firehouse doors were not working properly, did he 
tell you that they were coming down inside of the three 
minutes? A. I think you probably misunderstood me. I 
said out of three they inspected, they found one that was 
not operating properly. 

Q. One? A. Yes. 

Q. And what was wrong with that? What were you told 
was wrong with it? A. The door came down before the 
required time. 

Q. Now, then, did you receive a letter, of which this 
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is a copy, from Mr. Walter L. Nelson? I will show you 
this letter. 

Mr. Barse: I think we admitted we received that, Your 
Honor. I will stipulate to save time. 

The Witness: Yes. 


By Mr. Wood: 


Q. Can you tell me about when you received that? 
A. When? 
328 | Q. Yes. A. Not without the records. It was 
shortly after—probably within a day or so—after 
the inspection was made. 

Q. Now, this copy is dated September 25, 1953. Would 
you say that is about the date? A. Yes. 

Q. In other words, this was probably mailed September 
25th? A. I would say so. 

Q. And you received it probably the next or the follow- 
ing day? A. Yes. 

Q. Now, in this letter you were informed by Mr. Nelson, 
were you not, to adjust the timers on the doors in all of 
the fire stations? <A. Yes. 

Q. Now, when you received this letter, what did you do? 
A. We kept on trying to find out the difficulty, why the 
timer in one case did not work properly. As a matter 
of fact, we didn’t even wait for the receipt of this letter. 
We continued our work after we found this one operator, 
or timer rather, that did not work properly. We continued 
that work until we finally located it. 

Q. When you say you continued that work, as I under- 

stand it, you consulted with an electronics engineer? 
329 A. Yes. 

_Q. Can you tell us when it was you consulted with 
him, the approximate date? A. Well, it was within a few 
days after this inspection. I don’t have a record of the 
exact date. 

Q. Now, what else did you do? A. We took one of the 
timers and a switch from that job and sent it to the factory. 
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Q. Can you tell me when you did that? A. Not the exact 
date. It was subsequent to that time. 

Q. Now, you say. you took one of the timers and one of 
the what in addition to the timer? A. Switch. 

Q. One of the switches. Can you tell us where you took 
that from, or what firehouse? A. My recollection would 
be that it was from the Florida Avenue job, although I 
wouldn’t swear to that because Mr. Cummings handled it 
and I wasn’t at the job when they were taken off. 

Q. Well, now, this letter from the Hagle Signal Cor- 
poration is dated October 13th. Could you tell us about 
how long it was after you sent the timer out there before 

you received this letter? A. Well, I can’t tell the 
330 exact date. I would say within a week’s time at 
least. 

Q. In other words, you received this letter about a week 
after the timer was sent out there for their inspection? 
A. Yes. 

Q. Now, can you tell us about when the switches were 
changed on these timers? A. I can’t tell you the exact 
date but I would imagine sometime in January, 1954. 

Q. And where did these switches come from? <A. You 
mean the ones that were put on the second time? 

Q. Yes. A. From the Rowe Manufacturing Company 
who in turn got them from Crane, like the procedure of 
the original ones. 

Q. Now, the requirements of the Fire Department were 
that these doors should be installed with timers so that 
when the switch was pulled the door would open and 
remain open for a definite indicated time? A. Yes. 

Q. And then would close? A. Yes. 

Q. Now, as to this door at the Truck Company Number 
13 on Florida Avenue, was your office instructed that that 

timer should be set for a period of three minutes? 
331 <A. Well, I wouldn’t say the office was; the man on 
the job was. 

Q. In other words, the time that that door was to be set; 
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that timer was to be set for three minutes? A. Yes. That 
information was given us by the Fire Department. 

Q. In this letter from the Eagle Signal Corporation I 
find this sentence: 

“‘Tf it is given just a short jerk, then the timer will not 
reset completely with the result that on the next timing run 
the timing will be short.’’ 

You recall that sentence? <A. Yes. 

Q. I wish to ask you this: Does that mean if the 
cord is given a quick jerk—does it mean that on that 
occasion it will not stay up for the three minutes, or does 
it mean that on the next timing run—that is the timing 
run after that—it will? A. No, it means on that one. 

Q. That one? A. Yes. 

Q. Now, I believe you testified that on previous 

occasions you had installed some of these automatic 
332 doors for the Fire Department? A. Yes, sir. 

Q. Approximately how many prior installations 
had you made? <A. My recollection is that there were five 
previous to this contract. 

Q. Now, there are quite a large number—that would 
make altogether ten firehouses where you have installed 
automatic doors? A. Up to that time. 

Q. At the time of this occasion. I am not speaking 
about since, but up to that time. 

Now, on those five previous installations, were they one- 
door or two-door installations? A. They are mostly two- 
door. 

Q. So when we speak of five installations, you are really 
speaking of approximately ten doors? A. That is correct, 
yes. 

Q. Because most of them were two-door installations? 
A. Yes. 

Q. On those previous installations did you have any 
trouble, or did any trouble develop as to the doors not 
remaining open for the time for which the timer was set? 
A. No, sir. 
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Q. And they were tested before their acceptance 
333 by the Government? A. Yes. 

Q. And they remained in use but there was never 
any difficulty as to those doors? A. No, sir. 


* * & * & * * * * . 


Q. Now, actually, what you were selling to the 
District of Columbia, Mr. Evans, was a completed 
product; was it not? A. Yes. 

Q. In other words, you were selling them an installa- 
tion which was made up of various component parts? 
A. Correct. 

Q. And it was a door which was to open and remain 
open for a definite period of time and then automatically 
close? A. Yes. 


Redirect Examination 
By Mr. Barse: 


Q. Mr. Evans, do you know what it was in this timer 
that required the second pull of the cord that we 
335 spoke of, why the timer required that? A. Well, if 
I may call on some illustration, you might take that 
clockface up there with the hand at 12 and you would 
want to set this timer on three minutes, you pulled the 
switch and released it. Well, while that switch is pulled, 
while it is only a split second, yet it does have to have 
time to travel from 12 to 3 to set it on the three-minute 
basis. If you wanted it open for five minutes, you would 
have to hold it just a fraction longer to give that hand 
time to go to number five. 

If you only wanted it one minute, why it would be very 
quick that you would pull the switch and the hand would 
set. But you do have to give that timer sufficient lapse 
of time for the hand to travel from neutral to the three- 
minute set period. 

Q. And you say that is just a fraction of a second? A. 
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It is still a fraction of a second, but it does require that 
fraction of a second to set itself. 
Q. And when did you first learn of that requirement? 
A. Oh, it was of course subsequent to the accident. 
Q. After the accident? A. Yes. 
Q. Mr. Evans, do you know of any timers that might 
be made or manufactured by a different concern than Eagle 
Signal Corporation that physically are constructed 
336 in any way different from this one, that the time 
element would not be required for the hand to travel 
and set itself? A. No. 


* * * * eS * & Sd * * 


338 Q. Now, then, you say that in this timer, to set it 

for three minutes, according to this letter, it would 
have to be held, that is, the switch would have to be held 
for one second or longer? That is what this letter says? 
A. Yes. 

Q. Now, let us assume that the timer was to be set for 
twenty minutes—and I believe these timers were set up 
so they could be set from anywhere from one second to 
twenty minutes; were they not? A. Yes. 

Q. Now, if you were going to set it we will say for 
twenty minutes, how long would the cord have to be held? 


we * a ak & & * 2 * ® 


339 The Witness: I don’t know the time, Mr. Wood. 

It would take a longer period; but the length of the 
period required to hold that switch to set the timer on 
twenty minutes, I have no idea. 


340 Q. Now, according to the plans and specifications 
there was nothing in those as to how that cord was 
to be pulled, was there? A. I don’t recollect anything. 

Q. In other words, you knew when these were installed 
that a fireman or a tillerman in going to a fire would get 
in his seat and would pull that cord? 

He would have to open the door? A. That is right. 


4 


107 


Q. That is right, and that would activate the switch 

which in turn would activate the timer to open the 

341 door and then close it at the expiration of three 
minutes? <A. Right. 


* * * cd & we eo * * * 
360 Thereupon— 
Robert John Ucci 


was called as a witness by counsel for defendant and, after 
being first duly sworn, was examined and testified as 
follows: 


Direct Examination 
By Mr. Barse: 


Q. Will you please tell your full name and address? 
A. Robert John Ucci, U-c-c-i, 13502 Parkland Drive, 
Wheaton City. 

Q. What is your occupation? A. I am an electric motor 
repairman. 

Q. Are you engaged in business? <A. Yes, I am. 

Q. What business? A. Electric motor repair and control 
business. 

Q. What is the name of the company? A. Suburban 
Electric Motor Repair Company. 

Q. Do you have an interest in that yourself? A. Yes, 
sir. 

Q. What is your interest? A. I am the owner. 

Q. In the fall of 1953 what was your occupation? 
A. Electric motor repair and control man. 

Q. Now, what type of work is involved in what 
361 you call electric motor repair? What do you do? 
A. Well, mainly, repair motors, and trouble calls 

on control work, electric motors. 

Q. And what are electric motor controls? A. Any 
electrical device that operates a motor. 

Q. You are not an electrical engineer, are you, Mr. 
Ueci? A. No, sir. 
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Q. How long have you been engaged in the business? 
A. Eleven years. 
Q. Are you acquainted with the company known as 
Capital Products, Incorporated? A. Yes, I am. 3 
Q. Did there come a time in 1953 when you were called 
upon by Capital Products to do some work with them 
in connection with firehouse doors? A. Yes, there was. 
Q. Can you tell us, if you know, when that was? A. It 
was either the late part of September or the early part 
of October. 
Q. 1953? A. 1953. 
Q. Can you tell us what you were called upon to do at 
that time? A. Capital Products informed me that 
362 the doors were not operating properly. They 
wanted me to check over the wiring and the controls 
and everything leading to the controls and motor to see 
that everything was in accordance with the wiring diagram 
that Capital Products furnished me. 


* * * * ? ba & * e e 


Q. When you were furnished with a diagram, did you 
then check the wiring installations on these various fire- 
houses? <A. I did. 

Q. Will you tell us what you found? A. I found that 
they were wired exactly the same as the diagram that was 
furnished me. 

Q. Referring to the diagram in front of you, Mr. Ucci, 
would you tell us what that diagram is for? A. Wiring 
diagram to wire the complete overhead door unit. 

_ Q. And what is involved in a complete overhead 
363 door unit, according to that diagram? A. The 

motor, the reversing switches, the pushbutton 
stations, the pull switch, the timer, and the control box for 
pneumatic safety control. 

Q. When Capital Products asked you to check these 
installations for them, I assume you set about to do that 
very thing; is that correct? A. Yes, sir. 
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Q. Would you tell us what you did to check them and 
test them? A. I went around to the various houses with 
the electrician that originally installed the job; checked 
all the wiring in accordance with the blueprint; operated 
the doors several times under as many conditions as we 
could think. 

Q. Incidentally, when you checked the wiring could you 
tell us what you found? Was it wired properly? <A. Yes, 
it was wired properly. 

Q. Go ahead about checking the doors, please. A. And 
we couldn’t get them to fail. They did what they were 
supposed to do, until we got to the last firehouse and one 
of the firemen informed me that he could make the door 
come down in less time. 

Q. Do you remember what the time was that the doors 
were operating on? A. They were operating on three 
minutes. 

Q. Can you say approximately how many times 

364 you yourself tested the doors or checked the doors 

during the course of events? A. That is hard to 

say. I would say probably 50 times at every station, at 
least. 

Q. How did they function? A. Fine. 

Q. What about this fireman when he told you what you 
just told us? A. He said he could make the door come 
down sooner than three minutes. And he went over to the 
pull switch and snapped it very quickly and it set it for 
something less than a minute. 

Q. And did you later try the same thing yourself? A. 
Yes. 

Q. And what did you find? A. I could make it do the 
same thing. 

Q. Did you then check to see if you could determine why 
that would happen? A. Yes, I did. 

Q. Would you tell us what you did to investigate that? 
A. That would go into the construction of the clutch 
mechanism on the timer, the clutch mechanism on the 
timer. 
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Q. Well, were you furnished with a timer? A. Yes, 
I was. 
365 Q. Were you furnished with a switch? A. I 
believe I just had the timer. I could simulate what 
the switch, the part the switch acted in. 

Q. When you were furnished with the timer, you then 
checked it and investigated to see how it worked; is that 
right? <A. Yes. 

Q. And did you come to a conclusion as to why it was 
that these cords, if given—I think you said a quick pull? 
A. Yes, sir. 

Q. That the doors would come down in less than the set 
time? A. Because the clutch, which is part of the timer, 
sets itself and rotates at approximately one or two revolu- 
tions per minute; and that in turn winds up a spring. 

At the end of the timing period the clutches stay engaged. 
Then when the pull switch is pulled and the circuit is 
closed, these two clutches separate and one clutch, which 
is spring-loaded, unwinds itself to its zero position. Then 
it is ready for another cycle. 

Q. Could you draw that or sketch that for us, Mr. Ucci? 
A. I think so. 


(Witness goes to white board.) 


You are going to have to use great imagination here, 
this being one disk (indicating). 
366  Q.I think you will have to talk a little louder 
than that, if you please. A. This (indicating) is one 
of the disks that is half of the clutch. 

The other half would have—these (indicating) repre- 
senting teeth that would engage in teeth on this (indicating) 
part—yes, and then there is a shaft leading off from the 
center of this (indicating) with a spring. 

When the current is applied and the timer is timing 
this piece here (indicating), which is connected to the shaft, 
rotates, tightening this spring. Then at that time both of 
these clutches are engaged and they stay engaged at the 
end of this period with this spring wound up. 
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However, when the pull switch is pulled, these (indicat- 
ing) separate—these two disks separate. The spring will 
turn this outer disk to a zero position or starting position. 

I believe some literature that I got from Crane Company 
states that it takes three-tenths of a second to reset this 
from the time that these separate until that spins back 
to its zero position. 

And if you pull the cord; while they are in the pull 
position, this being energized when it is separated, it will 
start it around. But if it was let go very quickly, it could 

jump back and engage itself before the spring had 
367 carried it around to the zero position and therefore 
cutting the timing down. 

Q. You can go back to the stand. 


(Witness resumes stand.) 


Could you use something in court, say two arms and 
fists, to demonstrate these two pinions, as you call them, 
within this timer? A. Yes, you can use your hands. 

Q. What is the normal position of those? Using your 
hands, what is the normal position of them when the timer 
is not working, when it is not functioning? A. It is 
locked. 

Q. And when you pull the cord, the switch cord, with 
a snap? A. The gears come apart and the spring turns 
one of the disks. 

Q. And when the cord is released, what happens? A. It 
comes back together again. 

Q. When they come back together, does the one that 
has been turned stop? A. Yes. 

Q. Do you know, Mr. Ucci, whether the distance that 
the one that rotates, whether the distance that that moves, 
if affected by the time to which the timer is set? A. I 

don’t understand you. 
368 Q. If you set the timer at one minute, will the 
pinion rotate a shorter distance than it would if it 
were set for twenty minutes? A. Definitely. 
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Q. Did you yourself form an opinion as to the length 
of time that it would take for that pinion to rotate to its 
full position when the timer was set at three minutes? A. 
I estimated approximately one-tenth of a second. 

Q. And I believe you said the Crane Company later 
estimated about three-tenths? A. Three-tenths of a second. 

Q. If the pull switch, or the cord on the switch, were 
pulled and released in less than the three-tenths of a second, 
what would be the effect? A. The movable gear wouldn’t 
set itself all the way around. 

Q. And what would result from that? A. It would be 
short timing. 

Q. The door would come down before the three minutes? 
A. Yes. 

Q. After checking this timer and learning these things 
you just told us about, did you make any recommendations 
as to what should be done? A. Yes, I did. 

After we found that out, I found out that there was 

369 a fire station down on M Street that had the same 

setup; only a different type of switch, which was a 

much smaller and weaker switch than the one that was on 

these other firehouses. And it was very improbable that 

you could pull the smaller switch fast enough or hard 
enough to pull it in less than your required time. 

Q. Would you describe the two switches for us and 
tell us the type each was and the difference between them? 
A. Well, the type that is on the doors in question is a 
very heavy duty switch, well built, with an exceptionally 
strong spring on it that holds a copper plate up above two 
contacts. When the cord is pulled the spring is compressed ; 
the copper plate comes against the two contacts and that 
energizes your timer. 

The switch that I recommended was a light duty switch, 
very similar to a light switch. The operation inside of 
that would be a tumbler action, or just like a light switch 
would work. 

Q. Except that you would have to hold the cord to make 
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the current flow. When you released the cord, the current 
would stop? A. That is right. 

Q. Why did you recommend the light duty switch over 

the heavy duty switch? A. Because the action was 
370 slower. The recovery action was slower. 
Q. What do you mean, ‘‘recovery action’’? A. 
After the contacts were made, when you released it it 
wouldn’t break circuit as quickly as the heavy duty switch 
would. 

Q. Would the heavy spring in the heavy duty switch 
have any bearing on that? A. Yes. 

Q. What? <A. It would release it that much quicker. 

Q. It would pull the cord back that much quicker? A. 
Yes. 

Q. Do you know whether your recommendation was car- 
ried out? A. I was told it was. 

Q. Did you ever recommend that the timers be replaced? 
A. No, sir. 

Q. Have you ever encountered or do you know of any 
timer manufactured by anyone that works on a principle 
different from the principle you told us about this timer 
works on? <A. No, I can’t say that I do. 


371 Cross Examination 
By Mr. Wood: 


Q. Mr. Ucci, I believe you said you were called in the 
latter part of September or the first part of October? A. I 
believe so, yes. 

Q. But you don’t know just when it was, do you? A. 
No, sir. 

Q. And how long did you work on these doors? I say 
work on them; I mean testing them and so forth? A. I 
would say approximately a week. 

Q. And then at the end of the week you say you arrived 
at this conclusion about the switch? <A. Yes, sir. 

Q. Did you then inform Capital Products of your find- 
ings? A. Yes, I did. 
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Q. And that was after you had worked on it about a 
week? A. I would say so, yes. 

Q. Now, was this change made? Were these lighter 
switches put on? A. I don’t know. 

Q. You don’t know. 

Can you tell us when this report was made about the 

switches? 
372 The Court: You are talking about his report? 
Mr. Wood: Yes. 

The Witness: At the end of my inspection tour, which 

was the end of the week. 


By Mr. Wood: 


Q. Was it written or verbal? A. I can’t remember 
whether I wrote anything or not. 

Q. Would you say it was in the early part of October 
or the latter part of September? A. I am afraid I can’t 
remember that. 

Q. Now, you mentioned making tests at the various fire- 
houses. About how many hours did you spend in the tests? 
A. Oh, I would say roughly three hours at each firehouse. 

Q. That included testing the switch by pulling the 
switch? <A. Yes. 

Q. And opening and closing them and also examining 
the component parts? A. Yes, sir. 

Q. Did you get up on ladders to examine them? A. 
Yes, sir. 

Q. Now, what percentage of your time was used in test- 
ing by pulling the switch and in examining the parts? A. 

I don’t— 
373 Q. Well, you estimate that you spent about three 
hours at each firehouse? <A. Yes. 

Q. And you were there to find out why the doors were 
not operating properly, that is, why they were not staying 
open the full three minutes? A. Uh huh. 

Q. And in doing that, part of the time you would pull 
the cord to see how long it would stay open? A. Uh huh. 
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Q. And part of the time was in taking these—opening up 
these various timers and the switches and so forth to see 
if they were properly wired? A. Uh huh. 

Q. Now, how much of that time would you say of that 
three hours did you spend in looking inside of these boxes 
and examining the wiring and so forth? A. Probably a 
half an hour. 

Q. A half an hour? A. Yes. 

Q. And you spent the other two hours and a half in 
pulling the cords to see whether the door went up and down? 
A. Yes, sir. 


375 The Court: But, as I understand it, it didn’t auto- 
matically work the door. You pushed one to raise 

the door and then you pushed another button to lower it? 
The Witness: That is what the pushbuttons were for. 


378 Thereupon— 
Reginald Wright Cummings 
was called as a witness by counsel for defendant and, after 


being first duly sworn, was examined and testified as 
follows: 


Direct Examination 
By Mr. Barse: 


Q. Mr. Cummings, would you tell us, please, your full 
name and address? A. Reginald Wright Cummings, 3338 
Baker Street, Northeast, Washington, D. C. 

Q. Would you talk just a little louder, please? 

What is your occupation? A. I am superintendent of 
construction for Capital Products; carpenter by trade. 

Q. How long have you been employed by Capital Prod- 
ucts? A. Fourteen years. 

Q. You were employed by them in 1953? A. Yes, sir. 

Q. You are aware of the fact, I assume, that in that year 
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Capital Products had a contract with the District to install 
doors, et cetera, operators, on various firehouses in 
379 the District? A. Yes, sir. 

Q. Do you know when that contract was entered 
into, Mr. Cummings? <A. It was in the year ’53; I don’t 
remember just what month. 

Q. What type of work does Capital Products do, gen- 
erally? A. Well, mostly install overhead garage doors 
and folding partitions—all specialties. 

Q. Does that company manufacture any product? A. 
No, sir. 

Q. When the contract was entered into with the District 
for these firehouse doors, do you know where the parts 
and equipment were obtained from? A. Yes, sir. 

Q. Where? A. From Rowe Mannfacturing Company, 
Galesburg, Illinois. 

Q. Do you know whether Capital Products had ever 
done any similar jobs before? A. Yes, sir. 

Q. Here in the District? A. Yes, sir. 

Q. Do you know where the equipment for those similar 

jobs was obtained? A. Yes, sir. 
380 Q. Where? A. From Rowe Manufacturing Com- 
pany, Galesburg, Dlinois. 

Q. Now, in connection with the job in 1953 when the 
equipment was received from Rowe Manufacturing Com- 
pany, do you know whether any of it was submitted to the 
District of Columbia for inspection? A. Yes, sir. 

Q. And what did the District do with it, if you know? 
A. They accepted it. 

Q. They advised Capital Products that it was accepted? 
A. Yes, sir. 

Q. After that, what did you do? A. Well, after the 
material arrived, we installed it. 

Q. Will you tell us what materials there were involved 
in that contract? A. Well, there was the overhead doors; 
the electric operators; and the timing devices for working 
the electric operators to close the doors at a given time. 
including pull switches and push buttons. 
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Q. What is the electric operator? Is that the motor? 

A. Yes, sir, that is the motor and the track. You see, the 

arm fastens to the door that works electrically; 

381 and the timing device then is connected to that, 
you see. 

Q. And what was your job in connection with installing 
these things? A. We installed the doors; installed the 
operators on the ceilings and the timing boxes; and left it 
up to the electrician to wire them up. 

Q. Do you know who the electrician was who wired 
them? A. Yes, sir. 

Q. Who was it? <A. Loveless Electric Company. 

Q. Do you know if Loveless Electric has an employee 
by the name of Pieri? A. Yes, sir. 

Q. Did he work on that job? <A. Yes, sir. 

Q. What did he do? A. He wired them up. He wired 
the electrical part. 

Q. Did any employees of Capital Products do any wiring 
on that job? A. No, sir. 

Q. After the installations were complete, did you make 
any test other than to see how these doors worked? A. 
Yes, sir. 

Q. And would you tell us, if you remember, when 
382 you made any tests and the result of them? A. You 
mean on inspection tours? 

Q. Either on that or before that? A. Yes. We went 
over them before that, and then of course we went on an 
inspection tour with Mr. Nelson and Chief Clarke. 

Q. Before you get around to that inspection tour with 
Nelson and Clarke, did you make any tests of the doors and 
equipment yourself? A. We tried them out to see that 
everything was in working order, yes, sir. 

Q. And did you find everything was in working order? 
A. Yes, sir. 

Q. And then when did you go on this inspection trip 
with Mr. Nelson and Chief Clarke? A. Well, that was the 
latter part of 53. It was prior to this accident, I know, 
that we went. 
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Q. This accident was on October 5, 1953. A. Uh huh. 
Q. Do you recall when the inspection trip would have 
been? A. The inspection trip was in September, the 

latter part of September. 
Q. And tell us about the inspection trip. What 
383 happened? A. Well, we started at Number 10—that 
is where this accident occurred—and found every- 

thing working O.K. 

We went to Number 19 in Randle Highlands on Penn- 
sylvania Avenue and found them working O.K. 

And then we went to Number 15 over in Anacostia. And, 
of course in the meantime Chief Clarke had to leave us, 
I remember, and Nelson and I went over there and we 
found—one of the operators—one of the firemen working 
the operator, that he made the door come down sooner 
than the three minutes it was set on. In other words, he 
snatched the cord and it flew up against the ceiling. 

Of course, Nelson jumped him about abusing the equip- 
ment and called Chief Clarke and told him about it at 
the time. 

Q. What do you mean the fireman snatched the cord 
and made it go up to the ceiling? A. In other words, 
you are supposed to just give it a pull. He snatched it 
and the cord flew up against the ceiling. 

You can snatch it and naturally it doesn’t give it time 
to flick over to the three-minute setting. 

Q. You mean when he snatched it, he let go the end of 
the cord and the cord hit the ceiling? <A. Yes, sir. 

Q. And what did Mr. Nelson do at that time? 
384 A. He called Chief Clarke and told him what had 
happened. 

Q. Did you and Mr. Nelson make any test yourself after 
you saw the fireman do that? A. Yes, sir. We found that 
we could snatch it and we could make a door come down in 
possibly half a minute, if you could snatch it quick enough, 
you know. I mean just (indicating). In other words, it 
doesn’t give it enough current. 
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Q. At that time did you know why it was that if you 
snatched the cord quickly the doors would come down? 
A. No, we didn’t. We determined that snatching it—that 
evidently that it was supposed to have a normal pull. 

Of course, we figured that we never had that trouble 
before on prior contracts. 

Q. Well, do you know what if anything Capital Products 
did, after that inspection trip, to find out why the doors 
worked this way? A. We went over all the stations and 
checked them to see if we could find any reason why they 
should close sooner, and we couldn’t find any reason. 

We sent—called in the electrician and had him to test 
them and he couldn’t find anything wrong. 

So we sent several of these timers back to the factory. 

They tested them and sent them back to us and said 
385 they were found to be O.K. 

Q. You say you called in an electrician. You 
mean you called in Loveless Electric Company? A. No, 
we called in a Mr. Ucci, an electronics man. 

Q. And he checked them? A. Yes. 

Q. And you sent some back to the factory? A. Yes, sir. 

Q. And later on did you learn why they worked this way? 
A. Yes. They told us that they should give them a normal 
pull. 

Q. And was it ever explained to you what there was 
in the timer that required a normal pull, or why it was 
required? <A. Well, they claimed—in other words, like 
if you just hit a button sometimes on these overhead doors 
that raise electrically, you can make a door jump. But 
if you just push the button, your door will go on up. 

It is the same principle. He didn’t give it enough 
current; just touched it but not enough current to really 
cause the timer to go into effect. 

Q. Do you know what is in a timer that has to go into 
effect to make it operate? A. No. All I know is a hand 

there that flicks over to whatever setting you set 
386 it for. And then you have a locknut that locks it 
in that position. 
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Q. Now, do you know what happens in the timer if you 
give this cord a quick snatch? A. All I know is that I 
have been told that it doesn’t give it— 

Q. Don’t tell us what you have been told, if you don’t 
know, yourself. A. No, sir. 

Q. Mr. Cummings, comparing the job in 1953 with the 
prior contract Capital Products had to install firehouse 
doors, you said the equipment on each occasion was ordered 
from Rowe Manufacturing Company? A. Yes, sir. 

Q. Was there any difference in any of the equipment 
that was sent on the 1953 job from the equipment that was 
furnished on other jobs earlier? A. It was the same with 
the exception of the pull switch, which before they had sent 
us a little old tin-like toggle switch; and on this contract 
they sent a heavy cast aluminum switch—much heavier 
duty one, you know—and which we decided to change. 

It was suggested to the District to change it on account 
of this spring maybe being too strong, causing it to snatch 

it, not giving it enough current; so we went back to 
387 ‘the old type. 

Q. You were suggesting that change after this 
investigation was made, after the accident happened; is 
that correct? A. Yes, sir. 

Q. And the change was made and you put in the old— 
what you call the tin toggle switch? A. That is right, yes. 

Q. When the heavy duty switch was sent to you in 1953, 
before it was installed was it submitted to the District 
for inspection also? A. Yes. 

Q. Was it approved? A. Yes. 

Q. At any time prior to this inspection that you and 
Mr. Nelson and Chief Clarke went on, did you have any 
difficulties when you tested these doors in their coming 
down before the time? A. No, sir, not myself, no, sir. 

Q. Are the same timers installed in these firehouses now 
that was installed there in 1953? <A. Yes, sir. 

Q. Have the timers ever been changed? A. No, sir, 
not that I know of. 
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Q. Or the switches changed? A. No, sir; the same 


type. 
388 Q. Why was the switch changed? <A. The pull 
switch? 

Q. Yes. A. You say why was it changed? 

Q. Yes. A. Well, we figured that the spring possibly 
was stronger in this heavy duty one than it was in the 
lighter one, so we figured— 

Q. What would be the effect of the heavy duty one having 
a stronger spring? A. We figured that the firemen work- 
ing it, snatching it, causing it to snap back quicker than a 
cheaper, weaker spring would; so we went back to the old, 
weaker, cheaper type. In other words, the one originally 
cost about a dollar and a half, and this new heavy duty 
cost about twenty-five dollars. We was trying to give 
them something that would last. 

Q. On the jobs that were originally installed that were 
installed before 1953 with this dollar and a half switch— 
A. Yes. 


Q. —were any complaints ever received by you that 
the doors would come down in less than three minutes? 
A. No, sir. 


389 Cross Examination 
By Mr. Wood: 


Q. Now, Mr. Cummings, you found that these doors 
were not operating on three-minute timing device— A. 
Uh huh. 

Q. —about September 25; is that correct? A. Yes, sir. 

Q. Of 1953? A. Yes, sir. . 

Q. Now, did you report that fact immediately to Mr. 
Evans? A. Yes, sir. 

Q. And you reported that on that date? A. Yes, sir. 

Q. Now, you knew at that time that the doors and 
switches and timers had all been installed in these five 
firehouses? <A. Yes, sir. 
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Q. And they were being used at that time by the various 
firemen when they would go out on calls? A. Right. 

Q. And that was also known to Mr. Evans? A. I don’t 
know that it was known to Mr. Evans. 

Q. But you knew? A. I didn’t instruct him, no. 
390  Q. You knew they were being used? A. Yes, sir. 

_ Q. They were installed and they were being used 
by the firemen in the different firehouses? A. Right. 

Q. And that was in September when you went around 
on your inspection trip? <A. Right. 

Q. Now, you found this out on say September 25th and 
advised Mr. Evans? A. Yes, sir. 

Q. And I believe the next day, or shortly thereafter, 
you received a punch sheet from the District Building or 
from Mr. Nelson; is that correct? A. I don’t remember. 
I know we did receive punch lists at various times. 

Q. Well, is it not a fact that a day—you were out with 
Mr. Nelson and made this inspection trip and found the 
doors were not working properly? A. We found they were 
working properly but this one wasn’t operated properly. 

Q. Yes. Well, now, then is it not a fact that a day or 
two later you received this punch sheet, which I am going 
to show you, this being a copy of it? If you don’t mind, I 

will substitute this for that which is Plaintiff’s 
391 Exhibit 3. A. Yes, sir, I remember this. 

Q. And that was received a day or two after you 
had made your inspection trip with Mr. Nelson? A. That 
is right. 

Q. And in this punch sheet you were told to adjust the 
timing sequence of the automatic features at each of the 
firehouses? A. Uh huh. 

Q. Now, was that done? A. Yes. I went around and 
checked them to see if they were setting on the three 
minutes. In fact at one place I found somebody had 
changed them to two minutes. I don’t remember which 
station that was at the time but I set them back to three 
minutes, 
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Q. Now, when was it you did that? A. Well, that was 
right soon after we received the list because we tried to 
follow right up so we could get our contract completed. 


% e * * ® & ® * & * 


Q. Now, I believe the station that you and Nelson 
found the door was not working properly was over 
in Anacostia; is that right? A. That is right; Number 15. 

Q. Did you go from there—did you check any other 
doors? A. Yes, sir. We had another one on 8th Street, 
Southeast, at Number 18. And we had one on Lanier 
Place, Northwest, Number 21, which we checked. 

Q. Now, at the time that you checked the door in Ana- 
costia, had you already checked the doors at Number 10? 

A. Yes, sir, we started out there. 
393 Q. You started out there? A. We left there. 
Q. When I say Number 10, that is also Truck 
Company 13? A. I don’t know. 

Q. It is the one on Florida Avenue? A. Yes, sir. 

Q. Did you return to the Florida Avenue firehouse after 
you left the Anacostia firehouse? A. I don’t remember, 
no, sir. 

Q. Now, you found the doors were working at all the 
other firehouses except the Anacostia Firehouse? A. It 
was working there. It wasn’t being worked properly. It 
worked for us. We worked it. But if the fireman would 
snatch it so, it would come down sooner. 

Q. You were aware, as the superintendent of construc- 
tion, that these electrically automatic doors were going 
to be operated by firemen? A. Yes, sir. 

Q. And you knew that when they would be operating 
them, they would be answering a fire call or alarm? A. 
Yes, sir. 

Q. And you knew that in answering these fire calls, 
they would be under terrific stress? 
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394 Q. Did you know that? A. I don’t know it, no. 
But I should imagine so, if they are in a rush when 
they are going to a fire. 
Q. They would be under stress? A. Yes. 


Now, after the 25th when you and Nelson found the 
doors at the Anacostia House were not working properly, 
when did you return to Engine Company Number 10 and 
test those doors? A. Well, I don’t remember just 

what day we returned. But I know we was 
395 around on the punch list catching up odds and ends 
prior to this accident. 

Q. Now, what do you mean by ‘‘odds and ends’’? A. 
Well, that is painting, you know, and pointing up; and, 
of course, adjusting the timers, checking and seeing if 
they were setting on the three minutes. But I don’t re- 
member in particular testing these because we had already 
tested them and found them to be O.K. 

Q. So you didn’t go back? A. No, sir. 

Q. That is you don’t recall going back to Engine House 
Number 10 and rechecking those timers? <A. No, sir. 

Q. Did you go back and recheck those timers at any 
time prior to the accident of October 5? A. Oh, yes, 
yes, sir. 

Q. When? A. I don’t remember the dates but we tested 
them time and time again. 

Q. Well, that was my question, Mr. Cummings, as to 
when you returned to Engine Company Number 10 after 
your testing at the Anacostia Station on September 25th? 
A. If it was on the punch list that I was to check the 

timers there, I did. 
396 Q. But when? A. I would have been back in 
less than ten days, I know, because we as a rule when 
we got a punch list we went the very following day. 


397 Q. When did you learn that the switches were too 
heavy? A. Well, we surmised that when we found 
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what had happened over at 15; that by snatching it they 
figured that the spring might be strong enough that it 
would snap back too quick, cut the current off too soon for 
it to click over to the three-minute setting. So we sug- 
gested— 

Q. That was on the 25th of September? A. Yes, sir. 

Q. Now, when were these lighter switches ordered? A. 
I should imagine they was ordered right away. I don’t 
remember the date. 

Q. You don’t know when they were ordered? A. 

No, sir. 
398 Q. Do you know when they were installed? A. 
No, sir. That is up to the electrician who installed 
the pull switches. 

Q. Well, as a matter of fact, they were not installed for 
several months after this, were they? A. I wouldn’t think 
it would be that long; I don’t remember. 

Q. You don’t know when they were installed? A. No, 
I couldn’t say. 

Q. They hadn’t been installed on October 5th, had they? 
A. I don’t remember. 

Q. Now, October 5th was the date that the accident 
occurred at Number 10. A. Yes. No, then we couldn’t 
have received them in that time; no, that is true. 

Q. And you don’t know when they were ordered, do you? 
A. No, sir. 

Q. And you don’t know whether they would have been 
ordered before the accident occurred or after the accident 
occurred? A. No, sir. 
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Q. Were the lighter switches, which were installed 
—had they been ordered before or were they ordered 
after this report was received from the Eagle Electric 
Company? A. They was ordered after, I presume. 
Q. They were ordered after the report came in from the 
Eagle Electric Company? A. Yes. 
Q. Do you know when the report from the Eagle Electric 
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Company was received? A. No. All I know it was after 
September 25th when we made this inspection. 

Q. Well, as a matter of fact, wasn’t that report received 
after the accident of October 5th? A. I don’t know. 
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401 Q. So you didn’t know what the trouble was until 
you received a letter from the Eagle Electric Com- 
pany? A. That is right. 

Q. I believe you testified you didn’t know when this 
letter was received from the Eagle Electric Company? 
A. I don’t know the date, no, sir. 

Q. All right, I hand you what is Defendant’s Exhibit 
Number 2 and ask you if that is the letter which we are 
referring to? A. Yes, sir, I remember that very well. 

Q. What is the date of that letter, sir? A. It is October 
13, here. 

Q. October 13, 1953? A. Yes. 

Q. Prior to the receipt of that letter, then, you, as the 
general superintendent of construction, did not know what 

was wrong with these timers? A. No. You see on 
402 September 25th we found just what happened. Then 
we started to finding out the trouble. 

In the meantime we had taken three and sent back to 
the factory. We had the electrician to check to find out 
any trouble. He couldn’t find any. So we thought we 
would send timers back to the factory and see if they 
could find the trouble. They didn’t find any. So they 
were brought back in and installed. 


403 Q. Well, the latter part of September, in making 
tests with Mr. Nelson, you went out to the Anacostia 
Station? A. Yes, sir. 

Q. Now, as I understand from your testimony, on that 
inspection trip you found nothing wrong with the doors 
at Number 10 Engine House or Number 13 Truck Company? 
A. That is right. 
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Q. And you never went back with Mr. Nelson to that 
location and rechecked those doors? A. No, because we 
had already checked and found it to be O.K. We went 
to 19; they were O.K. At 15 they were O.K. other than 
the way the man handled it. He snatched it. 


Q. What inspection did you make, before going around 
with Mr. Nelson, of these timing devices on these doors? 
A. Well, the only way I could do anything would be to 
see that they were setting on the three-minute timing; and 
pull the cord and see that the door came down in three 
minutes; and check the clock at the time we pulled it and 

watch for three minutes if it would come down. It 
404 would always come within a second or two of the 

three minutes coming down. So that is all I 
could do. 

Q. Now, Mr. Cummings, do you recall testifying in this 
case on March 13, 1957? Do you recall your deposition 
was taken in my office? A. Yes, I remember. 

Q. I will ask you if at that time—and I am reading from 
page ten of that deposition—I am asking you if you were 
not then asked the following questions and you gave the 
following answers: 


“‘Q. On this occasion in September when you were with 
Chief Clark and Mr. Nelson and you say that at one fire 
house you found that the door came down inside of the 
three-minute limit, did you then go back and test any of 
the doors at any of the other fire houses, and go back and 
re-test any of the doors? 

‘SA. Oh yes. We were back. We were back at No. 10 
and checked those doors and found that you could close 
them in less than three minutes by a snatch.’’ 


A. You say I said I went back to Number 10? We found 
that out at Number 15. We didn’t have to go back at no 
other station. 
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~The Court: The question is not that, Mr. Cum- 
405 mings. The question is on this deposition were you 

asked that question and did you give that answer, 
which he read? 

The Witness: It could be I gave that answer but I 
was under the impression he was talking about 15 Station 
because we had already tested that Number 10 and 19 and 
found them to be O.K. 

So then we went on—from 15 we went to 18 and 21 and 
found out at them stations that they could be closed in 
less than three minutes. 

Of course, we had already called Chief Clarke from 
15 and told him about it. Nelson called him. I was 
standing beside him when he called him. 


By Mr. Wood: 


Q. So then after you found the doors at the Anacostia 
Station were not working properly— A. They were work- 
ing properly. They was working properly. They were 
not worked properly. 

Q. Well, when the cord was pulled they didn’t remain 
up the full three minutes? A. Yes, because they didn’t 
pull the cord properly. 

Q. Now, how many stations did you go to after that and 
make further tests? A. Two more. 

Q. And what were those stations? A. Number 18 

and 21. 
406 Q. And those doors didn’t remain open three 
minutes, did they? A. No, by snapping them they 
didn’t, but by normal pull they did. 
& 


407 Q. So then you did go back to Number 10? A. 
Yes, sir, but I didn’t go back that day. We went 
back later on. 
Q. When did you go back to Number 10? A. I went 
back after the accident—I know that—and put the doors 
back in shape. I know that. 
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410 Q. Now, then, I ask you, Mr. Cummings, if on 
March 13, 1957, when you were in my office when this 

deposition was taken—and I am reading, Mr. Barse, from 
page 10, bottom of the page—I am asking you if these 
questions were not asked and these answers given—first, 
in order to connect these other answers and questions, I 
have to go back for one moment and read the answer which 
it purports that you gave to the former question: 

co A Ob, yes”’— 

Mr. Barse: I suggest the question be read too, 


Q. (Reading) 


‘‘Q. On this occasion in September when you were with 
Chief Clark and Mr. Nelson and you say that at one fire 
house you found that the door came down inside of the 
three-minute limit, did you then go back and test any of 

the doors at any of the other fire houses, and go back 
411 and re-test any of the doors? 
‘*A. Oh, yes. We were back. We were back at 
No. 10 and checked those doors and found that you could 
close them in less than three minutes by a snatch. 

‘Mr. Barse: The witness has referred to No. 10 several 
times. Apparently there is a discrepancy in the record 
as to whether this is No. 10 or No. 13; and I inquire where 
No. 10 is. 

‘‘Mr. Wood: No. 10 and No. 13 is the same fire house. 
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““Q. So then you found when you went back to No. 10 
that that door would close in less than three minutes if 
the cord was pulled with a snatch? 

‘A. Yes; with a quick snatch. 

““Q. I see. And then, Mr. Cummings, what did you do 
after that? 

‘A. I notified my office, and of course, Mr. Nelson had 

already notified Chief Clark, you see. 
412 “‘T called him right from No. 15. 
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**Q. And you notified your office? 
‘“A. Yes, sir. 


413 | Q. Now, what did you find when you went back to 

Number 10 Station House? A. I found the same 

could be done there that was done at 15. If you snatched 

the cord, it could come down in less than three minutes. 

Q. Then you say that that was possibly a day or two 

after you had been out with Chief Nelson? A. Yes, sir. 
You see we had checked that job that morning. 

Q. Now, when you say that one of these—did you then 
go around and try to adjust these timers? A. The only 
thing I could do was see that they were set on three 
minutes and time them to see if they would come down 
in three minutes. 

Q. Now, did you discuss this situation with Mr. Evans? 
A. Yes, sir. 

Q. And I suppose you had numerous discussions with 

him? <A. Yes, sir. 
414 Q. And he knew what the situation was? A. Well, 
he knew from what I told him, yes, sir. 

Q. And you told him everything that you knew? A. 
Yes, sir. 

Q. Now, how long was it after the inspection trip with 
Mr. Nelson and you learned that many of these timers 
were—or these doors were not staying open the full three 
minutes; how long after that was it that one of these 
timers was sent back to the factory? A. I don’t remember 
just how soon afterwards. I knew that we tried to find 
out if there was anything wrong and couldn’t find it. So 
we thought it best to send some back to the factory within— 
I imagine within the next three or four days. 

Q. You say ‘‘We tried to find ont.’’ <A. Yes, sir. 

Q. Whom do you mean by ‘‘We’’? A. Well, the elec- 
trician, you see. We got Mr. Ucci, you see, and at some 
job or another I would go with him, you see, when I was 
available. 





» s Qie 
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417 Q. Now, when these lighter switches were in- 
418 _ stalled, did that correct the condition? A. No, sir. 
Q. In other words, even after the lighter switches 

were installed, if they gave it a quick jerk the door would 
not remain up for three minutes? A. That is right. 

Q. So the condition was not corrected by installing the 
lighter switches? A. No. They are still on there. 

Q. And the lighter switches are still on? A. Yes, sir. 

Q. Now, did you at any time notify the firemen at Num- 
ber 10 Station House or Number 13 Truck Company how 
that cord was to be pulled? A. We assumed they knew 
how to pull those cords from previous contracts. 


419 The Court: I think the critical thing here is to 

find out to what extent he instructed the firemen at 

that house or knew that they were instructed at the time. 

The Witness: The only instructions we gave was to 
Chief Clarke. He is in charge of all the firemen. 
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Q. Now, prior to the accident at Number 10 and Number 

13, prior to the accident of October 5th, you knew that the 

doors at that station house would close in less than 

420. three minutes; did you not? A. We found that out 
at Number 15 on the day of inspection. 

Q. And didn’t you, Mr. Cummings, find out prior to 
October 5th when this accident occurred that the doors 
at Number 10 and Number 13 would close in less than 
three minutes? A. Yes, if they were snatched, yes, sir. 

Q. And when you found that out did you disconnect the 
switch operating the timing device? A. No, sir, I am no 
electrician. I don’t disconnect them. 


422 Q. Now, the phone call which you are referring 

to to Chief Clarke from Mr. Nelson, that was made 
from Number 15 Station House; was it not? A. That 
is right. 
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Q. And at the time of that call you had not found 
any difficulty, nor had Mr. Nelson found any difficulty, with 
any of the timers except at Number 15? A. That is right. 

Q. So that phone call merely referred to Station House 
Number 15% A. Nelson called Chief Clarke and told him 
the way that the fireman had abused this pull switch by 
snatching, and it also caused the door to come down sooner 
than it should. Chief Clarke was with us at 10 and 19 
but he had to leave us before we got to 15, so that is the 
reason that Mr. Nelson had to call him from 15 to let him 
know what we had found out. 

Q. But, Mr. Cummings, when Chief Clarke was with you 
at other station houses the doors worked properly at 
that time? A. Yes, because they were operated properly. 
They were pulled properly. 

Q. So no difficulty was found? A. That is right. 

423  Q. Then when you got to the Station House 

Number 15 for the first time, difficulty was en- 

countered? A. When we got to 15 the fireman said the 

door would come down in less than three minutes. So 

Nelson asked him, he said, ‘‘ Well, you close it for me.’’ 
And he snatched the cord. 

Q. Now, at that time you were not aware that the doors 
at the other station houses were not operating properly, 
were you? A. They were operating properly if they were 
operated properly. 

Q. All right, but you were not aware of any difficulties at 
any other station? A. No, because there were no difficulties. 

Q. Nor was Mr. Nelson aware of any difficulties at any 
other station. And when the phone call was made it was 
made from Number 15? A. That is right. 

Q. So that that conversation with Chief Clarke referred 
only to Station House Number 15? 


e ® & e e g * & e e 
424 Q. Mr. Wood asked you this question: ‘‘How many 


complaints had you received about these doors prior 
to the accident???’ I will ask you did you receive any 
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complaints about the operation of these doors prior to 
the accident? A. I don’t remember whether it was prior 
or after that. It was prior to the accident I guess we 
received possibly one or two complaints about them not 
operating properly, which we went around and checked and 
couldn’t find anything wrong. 

3 = * * & a s te e e 


426 Mr. Barse: Before we get to that I would like to 
offer in evidence a card that was previously read, a 
card from the Fire Department Records. 
Mr. Wood, are you finished with Mr. Cummings? 
Mr. Wood: Yes. 
Mr. Barse: May he be excused? 
The Court: Yes. 


(Witness withdrew from courtroom.) 
(Bench conference continues as follows:) 


427 Mr. Barse: This is a card from the file of Mr. 

Romer at the Fire Department. I questioned Doctor 
Dean about it because that card shows the cause of retire- 
ment as osteo-arthritis of the dorsal spine. 

I would like to offer that into evidence. 

I anticipate because that has the information concerning 
Mr. Romer’s pension that Mr. Wood would object to the 
card and, of course, under Your Honor’s ruling you would 
sustain his objection. 

So my suggestion is that I read that card to the jury 
with the exception of the pension information. 

Mr. Wood: May I say this: The records of the Depart- 
ment show that he was retired on fifty percent disability. 
I don’t know what that little card is. Mr. Sutphin is 
familiar with all of this. What do the records of the Fire 
Department show as to why he was retired? 

Mr. Barse: That is what I am offering this card for. 

Mr. Sutphin: The records will show the only thing he 
testified to here, he was retired for disability. 

Mr. Wood: What about this card? 
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The Court: The card says: ‘‘Cause of Retirement: 
Osteo-arthritis, dorsal spine.”’ 

Mr. Sutphin: Doctor Dean said he couldn’t say that is 

true until he saw the rest of the records. No doctor 
428 made that. That was made by some clerk in head- 
quarters. That is not a medical entry. 

Mr. Wood: We don’t even know who made that card up. 

Mr. Sutphin: It was made by some clerk, some private 
up there handling records. 

Mr. Barse: Of course, that is a card out of the official 
records. I thought we had agreed that on these cards, the 
payroll card and the cards coming in that they could be ad- 
mitted without the formal proof if they were relevant and 
material. That is why we had that. 

Mr. Wood: I am not requiring formal proof. 

Mr. Barse: I think the card itself, being from the 
records, being part of the official file, is admissible with 
the exception of Your Honor’s ruling on the pension 
information. 

Mr. Sutphin: It could be put in for whatever it is 
worth but it still was made by someone other than a 
medical man. 

The Court: Well, the admission of it wouldn’t go to its 
weight. 

Mr. Sutphin: That is true. 

The Court: I imagine as part of the records it would 
probably be admissible with the exception of that part 
that I ruled out. 
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429 The Court: Well, I think I will admit it with the 
exception of the pension information. 
Mr. Wood: May I see it? 
As I understand it, nothing is to be read to the jury 
except this one portion? 
430 The Court: That is my understanding. 
Mr. Sutphin: And that is not to be shown to them 
but just read to them; is that correct? 
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Mr. Barse: I understand that would be the procedure 
under the Court’s ruling. 

(In open court:) 

Mr. Barse: I would like to offer into evidence this card 
from the Fire Department’s records, Your Honor. 

e ® e * * * * * e * 

The Court: I will admit it insofar as I have indicated, 
excluding certain matters therefrom that I have ruled not 
to be relevant. 

e & * * * * * e e ? 

Mr. Barse: At this time I would like to read the 

431 portion of this card that has been admitted into 
evidence. 

Ladies and gentlemen of the jury, this is a card from 
the official Fire Department records, from Mr. Romer’s 
file. It gives his date of birth and marital status, time 
of his appointment to the Fire Department, date of his 
retirement, his age, number of years’ service, and has a 
printed blank in which in printing appear these words: 


“‘Cause of Retirement:’’ 


And in the blank following those printed words is the 
typed phrase: 
‘‘Qsteo-arthritis, dorsal spine.’’ 


And with that the defendant rests. 
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Thereupon— 


Marvin C. Evans 


was called in rebuttal as an adverse witness by counsel 
for the plaintiff and, having been previously duly sworn, 
was examined and testified as follows: 
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Direct Examination 
By Mr. Wood: 
& Ld e * & a * eg e@ ® 
436 Q. Now, Mr. Evans, timers are used for various 
‘purposes; are they not? A. Yes, sir. 
e & e * Bats s & i * es 


437 Q. You do know, however, that a timer may be 
used for timing in lowering a door that has been 
raised? A. Yes. 
Q. And you also know that if that door comes down pre- 
maturely it may cause an accident? A. Well, you put it 
‘‘may cause’’; yes. 

Q. And you knew that these timers were being installed 
in doors which would be raised to permit a hook and ladder 
to leave a station house? A. Yes, sir. 

Q. And you also knew that a hook and ladder was a 
very long truck and that there would be a man sitting on 
the back of that truck known as the tillerman? A. Yes. 

Q. Now, when this equipment came from the Rowe Manu- 
facturing Company, did you inspect the timer? A. Not 
personally, no. 

Q. Who on your behalf inspected the timer? A. Well, 
the timer was approved originally by the D. C. Engineer’s 
Office. 

Q. Were you relying entirely on the D. C. Engineer’s 
Office? A. No, sir. 

Q. Well, then, who on behalf of the Capital Products 

Company examined and approved of this timer? 
438 A. There didn’t anyone. It was ordered in accord- 
ance with the one that had been approved. 

Q. Did you ascertain from the manufacturer of that 
timer whether or not that timer was suitable for the 
purpose for which you installed it, that is, for lowering 
overhead doors? A. We gave the factory the specifications 
on the job and they furnished material in accordance with 
that. The specifications called for that feature. 
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Q. That was furnished to the Rowe Manufacturing Com- 
pany? A. Yes. 

Q. And the Rowe Manufacturing Company did not 
manufacture the timer? A. No, sir. 

Q. So you did not check with the manufacturer of the 
timer as to whether or not that timer was suitable for 
that purpose? 

Mr. Barse: I object to that question on several grounds. 
First of all, it is argumentative by Mr. Wood. Secondly, 
Mr. Evans has testified and Mr. Nelson testified this equip- 
ment was ordered and purchased from Rowe. 


Sd e * a * * & s * * 


439 The Court: I don’t quite agree with you, Mr. 
Barse. The question before this jury is going to 

ultimately be whether or not this defendant exercised the 
care that an ordinarily prudent person would exercise in 
inviting or opening up these things for the use by the 
firemen. 

Now, I think they have a right to consider everything 
he did and everything he didn’t do on that question. 

Now, it is not—the Court is not saying that he should 
have inquired of this other original manufacturer—not 
at all. But I do think the jury is entitled to know what 
he did do and what he didn’t do in passing upon—in apply- 
ing the standard of what an ordinarily reasonably prudent 
person would do in such a situation. 


* * * a & Ld 2 sd * * 


440 (Pending question was read by the reporter as 
follows :) 


‘SQ. So you did not check with the manufacturer of the 
timer as to whether or not that timer was suitable for that 
purpose ?’’ 

The Witness: No. May I add to the answer? 

The Court: You can explain anything you said. 

The Witness: This equipment, when it is made by the 
Eagle Company, is all self-contained. All this intricate 
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wiring and so on is contained in a case and that is 
441 never touched before it is installed. It is installed 
as it comes in. 

In order to make an inspection of that, you would have 
to tear it down. And, of course, we ordered the material 
in accordance with the specifications and when it was 
received we didn’t tear those timers down to see whether 
the factory had produced them in accordance with the 
specifications or not. 

We installed them and set them and they operated on 
the period which the Fire Department instructed us to set 
them. And it was only the human element that entered into 
it that caused them to operate improperly. 


446 The Court: I will permit the question to be asked 

and answered as to whether or not he knew or could 
ascertain whether or not a switch could be had that didn’t 
require this second of contact by holding it. 


By Mr. Wood: 


Q. Will you answer the question? A. I won’t say that 
it can’t be obtained but we don’t know of anything. 


By Mr. Wood: 


Q. Before installing this timer, which was manu- 
447 | factured I believe by the Eagle Signal Corporation, 
did you contact the Eagle Signal Corporation or their 
representative as to what type of switch should be used 
with that timer? A. No, sir. We ordered the entire 
operating equipment as a whole— 
Q. Well— 
Mr. Barse: Just a minute. He has not finished his 
answer, I submit, Your Honor. 
The Court: Go ahead and finish your answer. 
The Witness: We have no record or no idea of whom 
Rowe Manufacturing Company might purchase their ma- 
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terials from. Consequently, we were not in direct contact 
with the Eagle Signal people. 


By Mr. Wood: 


Q. Now, the Rowe Manufacturing—they manufacture 
many different items; is that correct? A. Chiefly over- 
head doors. 

Q. But they do not manufacture all of the component 
parts. That is, they buy some parts from other places? 
A. Well, naturally they do. 

Q. Now, they manufacture other things other than over- 
head doors? <A. Well, in another plant, yes. 

Q. Now, when you say they manufacture overhead doors, 

actually what they manufacture is the door, which 
448 raises and closes? <A. Yes. 

Q. Now, with that door which raises and closes 
and which they manufacture, there also goes with that 
door a large what is called an operator, that is, which is 
a mechanical device to open and close the door? A. Yes, sir. 

Q. Now, that is not manufactured by the Rowe Mann- 
facturing Company, is it? A. No, sir. 

Q. Who manufactures that? A. Crane Company of 
Chicago. 

Q. Now, in addition to that, there is the timer. Now, 
you say they buy that timer from someone else just as 
they buy the operator? A. Yes. 

Q. And they buy their switches from somebody else? 
A. Yes. 


450 Q. In other words, you were relying on the Rowe 
Manufacturing Company; is that correct? A. As 
far as furnishing the material is concerned, yes. 

Q. Well, were you relying on them as to whether or 
not this material was suitable for the purpose for which it 
was to be used? A. Yes. 

Q. Now, were you relying upon them for the setup of 
this box and the sequence of operation, this timer? A. 
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We were relying on Rowe Manufacturing Company for 
the entire equipment, doors and operators, because they 
had been supplying those materials since 1932. We had 
no reason to doubt but what they could furnish them on 
this occasion. 


459 Mr. Barse: If Your Honor please, at this time the 

defendant would like again to move for a directed 
verdict as a renewal of the original motion and also as a 
motion based upon all of the evidence in the case, both sides 
having rested. 

The Court: I think I will adhere to the ruling I made 
heretofore that the matter is such that in my view it 
should go to the jury, under proper instructions, to deter- 
mine whether or not they find from the evidence that the 
defendant exercised the care and prudence that an ordi- 
narily prudent person would with respect to the testing and 
notification to the persons they knew would use this instru- 
mentality, which if not properly used would constitute a 
hazard to them. 

° o ° * a ® ® o ® 


461 Charge to the Jury 


The Court: (Morris, J.) Members of the jury, this 
ease is brought by the plaintiff to recover damages for 
injuries claimed to have been sustained by him as a result 
of the alleged negligence of the defendant. Now, it is 
necessary for you to understand what is meant by 
negligence. 

Negligence is the doing of some act which a reasonably 
prudent person would not do, or the failure to do something 
which a reasonably prudent person would do, actuated by 
those considerations which ordinarily regulate the conduct 
of human affairs. It is the failure to use ordinary care 
in the management of one’s property or person. Now, 
ordinary care is that care which persons of ordinary pru- 
dence exercise in the management of their own affairs. 
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Now, as I have said to you, that is the standard wHich 
you must use in measuring the conduct of the defendant, 
as shown by the evidence, in determining whether the 
defendant was negligent or not. 

Now, everyone is presumed to act without negligence 
and, therefore, one who charges another with negligence 

has the burden of proving that negligence. I shall 
462 explain that a little further in a moment. Not only 
must the negligence of the defendant be shown and 
proven, but it must also be proven that that negligence 
was the proximate cause of the injuries complained of. 

Now, what is meant by proximate cause? The proximate 
cause of an injury is that cause which in natural and 
continuous sequence, unbroken by any efficient intervening 
cause, produces the injury and without which the result 
would not have occurred. It is the efficient cause, the one 
that necessarily sets in operation the factors that accom- 
plish the injury. It may operate directly or by putting 
intervening agencies in action. Negligence is the proximate 
cause of an injury if such injury is the natural and probable 
sequence of such negligence. 

Now, as I have already said to you, one who charges 
another with negligence and seeks to recover therefor 
has the burden of proving such negligence and the burden 
of proving that such negligence was the proximate cause 
of the injury. Now, that burden of proof requires that 
those things be established by what is called a fair pre- 
ponderance of the evidence. 

Now, a fair preponderance of the evidence does not 
necessarily mean the greater number of witnesses. It does 
not necessarily mean the greater mass of testimony though, 

of course, it may be either of those things. What it 
463 does mean, though, is that the evidence tending to 
prove those things, the burden of which is upon 
the plaintiff, must weigh heavier with you, must be more 
convincing and satisfying to you as to its truth, than the 
evidence on those issues to the contrary. It must, as the 
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very word itself implies, weigh heavier than the evidence 
on those issues to the contrary. Of course, if it is not 
as convincing and satisfying to you as to its truth as 
the evidence on those issues to the contrary, it does not 
preponderate. If it is neither more or less convincing and 
satisfying to you as to its truth than the evidence on those 
issues to the contrary, it does not preponderate. But if 
it is more satisfying and more convincing to you as to its 
truth than the evidence on those issues to the contrary, 
then it does preponderate and in that event the burden of 
proof has been carried. 

Now, I charge you that the defendant is not liable to 
the plaintiff except under conditions which I will enumerate 
to you. Your duty is to determine whether the testimony 
and evidence in this case establish by a fair preponderance 
of the evidence that one or more of the conditions apply 
in this case. 

First, did the defendant create a situation which was 
imminently dangerous to users of the automatically closing 
door at Engine Company Number 13, which has variously 

been referred to as Engine Company Number 10. 
ibd Secondly, did the defendant expressly or impliedly 
invite plaintiff, and others similarly situated, to use 
a door which was defective in its automatic closing feature? 

Third, did the defendant supply an automatically closing 
door which at the time it knew or, by conducting such 
tests as a reasonably prudent person would conduct, it 
could have known was imminently dangerous to the life and 
limb of any person who might use it for the purpose which 
it was intended? 

Fourth, did the defendant with full knowledge of the 
defective operation of the door fail to take such action as 
a reasonably prudent person would take to avoid injury to 
the plaintiff? 

If you find by a preponderance of the evidence that 
the defendant in the installation of this door in the respect 
stated had failed to exercise the care that an ordinarily 
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prudent person would exercise and thereby cause the 
injuries complained of by the plaintiff, you shall find in 
favor of the plaintiff. 

You are instructed that this is an action brought by 
the plaintiff against the defendant for personal injuries 
allegedly caused the plaintiff by some negligence on the 
part of the defendant corporation through its employees. 
The burden of proof is upon the plaintiff to establish by a 

fair preponderance of the evidence that the defend- 
465 ant was guilty of negligence which proximately 
caused injury to the plaintiff. 

The mere happening of the accident in itself is not 
evidence of negligence on the part of the defendant nor 
is the mere fact that the doors could be so operated as 
to cause them to close within three minutes in itself evi- 
dence of negligence on the part of the defendant. 

You are instructed that the defendant is not a guarantor 
against injury to the plaintiff but must only act as a reason- 
able prudent person would under similar circumstances. 

According to the testimony in this case the defendant, 
Capital Products, Incorporated, entered into a contract 
with the District of Columbia Government to furnish and 
install new overhead doors on certain firehouses and elec- 
trical equipment incident thereto. The terms and provi- 
sions of that contract do not inure to the benefit of the 
plaintiff, Mr. Romer, because he was not a party to the 
contract. The defendant owed no contractual obligation 
to Mr. Romer but owed him only the responsibility of so 
performing its work pursuant to the contract as would 
an ordinarily, reasonable, prudent person engaged in a 
similar occupation. If you find that the defendant con- 
ducted itself as would an ordinarily reasonable prudent 
person, then you are instructed that the defendant was not 
guilty of negligence and your verdict must be for the 

defendant. 
466 The evidence in this case established that the 
equipment which the defendant installed was such 
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that if the switch cord was given a very quick pull, the 
doors might close in less than three minutes. 

The defendant may only be liable to the plaintiff herein 
if you find that after the defendant learned, or in the 
exercise of reasonable care would have learned, of this con- 
dition it failed to take such steps as an ordinarily reason- 
able and prudent person would take to remedy the condi- 
tion if possible within a reasonable time or to see that 
appropriate notice of the condition was given so that the 
persons using the doors would be aware of the condition. 

The burden of proof is upon the plaintiff to establish 
that the defendant failed to act as a reasonable prudent 
person would under these circumstances and if in your 
opinion the plaintiff has failed to prove that fact, then 
your finding must be for the defendant. 

The court instructs the jury that the mortality table 
was offered in evidence to show the probable duration of 
the life of a man 53 years of age to be 19.19 years. This 
evidence is only to be considered by you in the event that 
you find that plaintiff was permanently injured through 
defendant’s negligence. It is proper for you to take into 
consideration in considering the weight and credit to be 

given the mortality, that human life is uncertain; 
467 further, that this table does not necessarily apply 

to this plaintiff but is based upon observed expect- 
ancy among persons in ordinary pursuits and in good con- 
dition of health. 

Certain witnesses have been called who testified as medi- 
cal experts. You are not bound to take the opinions of 
experts as binding upon you but only to aid you in coming 
to a proper conclusion, their testimony being received as 
that of persons who are learned by reason of extra investi- 
gation and study along lines not of general knowledge; and 
the conclusion of such persons may be of value. You may 
or may not adopt their conclusions, according to your own 
best Judgment, giving in each instance such weight as you 
think should be given under all the facts and circumstances 
of the case. 
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If, from the evidence, your verdict is in favor of the 
plaintiff, it then becomes your duty to allow him all dam- 
ages suffered by him as the direct consequence of injuries 
sustained by him in the accident now under consideration. 

For the pain and suffering of body and anguish of mind 
suffered by him in this accident from the date of the acci- 
dent to this date. 

For the pain and suffering, if any, which from the 
evidence you find it is reasonably certain that plaintiff will 
undergo in the future from injuries suffered in this 
accident. 

For expenses incurred by plaintiff in treating his 

468 injuries received in this accident from the time of 

the accident to date and expense which you find it 

is reasonably certain that he will incur in the future for 
treating his injuries suffered in this accident. 

If you find that plaintiff sustained injuries in this acci- 
dent which from the evidence you find it is reasonably 
certain will continue into the future or continue per- 
manently and which impairs and will continue to impair 
his power to earn money, you will allow him such sum as 
will compensate him for such loss of earning power. 

Although I have stated the elements of compensation 
your verdict will be made as one lump sum. 

Now, you are the sole judges of the facts in this case. 
It is for you to determine what the facts are from a 
consideration of the evidence, by weighing that evidence, 
rejecting such part or parts as you do not believe to be 
true and accurate and basing your judgment on that which 
you do believe to be true and accurate. 

In doing that you will take your own recollection of 
the evidence. And if your recollection should differ from 
that expressed by counsel for either party, or if it should 
differ from that expressed by the Court if I have had 
occasion and I sometimes do have to express my recollec- 
tion of the evidence for certain purposes that I have to 
act upon, you will now take your own recollection and 
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469 not that of counsel nor of the Court where your 
recollection differs from that of either. 

You are the sole judges of the credibility of the wit- 
nesses. That means that you are to determine to what 
extent you believe the testimony you have heard from the 
witnesses to be true and accurate or otherwise. 

In weighing the credibility of a witness there are certain 
principles or guides which are not infallible and which we 
do not have to follow or use them, but which out of long 
long years of experience the law has recognized to be 
reliable ones and therefore you may use them to such 
extent and such extent only as you believe they are helpful 
to you in arriving at the truth. 

For instance, in weighing the testimony of any witness 
you may consider the interest if any which such witness 
has in the outcome of the trial and you may consider and 
determine whether such interest if any has or has not 
colored or affected the testimony of such witness. 

You may consider the capacity and ability of a witness 
in the circumstances to have accurately observed and to 
know the matters concerning which that witness has 
testified. 

You may consider the capacity and ability of a witness 
to have accurately recollected and related what the wit- 
ness did observe concerning the matters which he has 

testified. 
470 You may consider the appearance and demeanor 
of a witness on the stand, which is simply another 
way of saying what all of us do in every day life. You 
may consider whether a person testifying looks and acts 
as if that person is fully, frankly, freely, accurately relat- 
ing what that person knows to be so, or the contrary. 

You may consider and determine whether or not it has 
been shown that any witness is biased or prejudiced either 
for or against either party to this cause and whether or 
not such bias or prejudice if any has or has not colored 
or affected the testimony of such witness. 
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If you believe it has been shown that any witness has 
testified falsely concerning any material fact in the case 
as to which that witness could not reasonably have been 
honestly mistaken, you have the right to reject entirely 
all that that witness has testified to on the principle that 
one who testifies falsely concerning one material fact may 
be testifying falsely concerning others, or all, or in any 
event such a witness is not sufficiently reliable to compel 
a jury to base its judgment on the testimony of that kind 
of a witness. 

Now, while you have the right to do what I have just 
said, you are not required to do it. You may, if in your 
good sound judgment in the interest of truth you think 

you should, accept as true part of what a witness has 
471 testified to if you believe it to be true even though 

you do reject as false other parts of the testimony 
of that witness, which illustrates the wide latitude which 
the law leaves to your good sound judgment and discretion 
as to what weight you will give to the testimony of such 
a witness. 

Now, if after weighing all of the evidence in this case 
and rejecting such part or parts as you do not believe to 
be true and accurate and basing your judgment on that 
which you do believe to be true and accurate, you believe 
it has been shown that this defendant was negligent, as 
I have defined that term to you, and that such negligence 
was the proximate cause of the injuries complained of, 
and you believe that has been shown by a fair preponder- 
ance of the evidence as I have explained that term to you, 
it would be your duty to find your verdict in favor of the 
plaintiff and fix his damages in such amount according to 
the instructions I have given as will fairly and reasonably 
compensate him and which have been proved by a fair pre- 
ponderance of the evidence, and in that event that should 
be the form of your verdict. 

If, on the other hand, you do not believe it has been 
shown by a fair preponderance that the defendant was 
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negligent or that such negligence, if any, was the proximate 

cause of the injuries complained of by the plaintiff, then 
in that event it would equally be your duty to find 

472 your verdict in favor of the defendant, and in that 
event that should be the form of your verdict. 

Is there any instruction, other than those that I have 
already passed upon, which need not now be repeated, or 
clarification of any that I have given and counsel thinks 
the Court should give? 

Mr. 'Barse: May we approach the bench? 


(At the bench :) 


Mr. Barse: Other than those matters we have already— 
The Court: You don’t have to repeat those. 


a * * ® e eo * ® e 2 


477 (After hearing oral argument of counsel, the 
Court ruled as follows on Defendant’s motion for a 
new trial or for judgment N. O. V.) 


Oral Ruling of the Court 


The Court: (Morris, J.) Well, gentlemen, I readily 
concede that there are some difficult questions involved in 
this case. I am of the view, however, that the jury had 
ample basis for finding that the Capital Products Company 
did not act with the prudence required of it, in failing to 
ascertain and making known to those whom it knew would 
make use of the equipment that the cord, which operated 
the timer here, had to be pulled in a certain manner, which 
they did definitely ascertain and so far as I know from 
the evidence it was the only time it was definitely ascer- 
tained from the concern from which they acquired this 
material, or which made them and furnished the person 
from they acquired it. 

I think that could reasonably have been expected to 
have been obtained by the defendant. And the people 
whom they knew would be making use of the doors and 
who would likely be injured from a failure to properly 
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operate the thing; that was their duty to definitely 
notify those people, or at least a great deal 

478 more definitely to notify the District of Columbia 
than they did. 

It was a matter, as I recall it from the evidence, of pure 
speculation as to what occasioned the coming down of the 
doors during the various test and inspections that were 
made. And I can’t conceive that that was such knowledge 
on the part of the District as would obviate the duty that 
rested upon the Capital Products Company. 

I am, of course, concerned about the evidence that one 
of the jury undertook to secure certain information about 
the pensions pending the trial. I am not prepared to say 
what I would have done had that come to my knowledge 
or attention during the course of the trial but it is not 
unlikely that I might have declared a mistrial on account 
of his disregard of my instructions. However, to upset 
the verdict on that ground when it appears from the show- 
ing made that no information was obtained or made use 
of by the jury, or even that juryman, relevant to the merits 
of the case, I think would be carrying the matter further 
than it should be carried. 

I definitely cannot say that the jury acted arbitrarily 
in fixing the amount of damages here. It may be more 
than I would have allowed had I been acting as a juror, but 
I am not supposed to substitute my judgment for theirs 
in that respect; nor can I infer from the amount that 

they were actuated by any improper or arbitrary 
479 motives or standards of fixing the amount of the 
award. 

For those reasons, I must deny the motion of the 
defendant for a new trial or in the alternative for a judg- 
ment notwithstanding the verdict. 

I misstated myself. The point is that I deny the pending 
motion for a new trial. 





